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Decisional Independence of Constitutional Justices:
Practice of Myanmar and Overview of Legal Framework in certain AACC Members

[Research Article)

Decisional Independence of Constitutional Justices:
Practice of Myanmar and Overview of Legal Framework
in Certain AACC Members
Dr. Cho Mar Htay"

Abstract

The Constitutional Tribunal of the Republic of the Union of Myanmar was initially
established with the very important role of guaranteeing the supremacy of the Constitution,
exercising constitutional review, and balancing the constitutional powers of multi-level
governance in Myanmar under section 46 of the 2008 Constitution. Decisional independence
means the independence of justices in making legally binding decisions without any
interference, and it is the touchstone for the rule of law, impartiality, and the independence of
the judicial branch of government as a whole which are guaranteed by the 2008 Constitution.
This paper provides an overview of the practice of decisional independence of justices of the
Constitutional Tribunal in Myanmar and the legal framework for judicial independence in
certain Association of Asian Constitutional Courts and Equivalent Institutions (AACC)
member states such as Indonesia, Thailand, Korea (Republic of), and Russia, based on five
criteria that affect judicial independence. These are the rules for selecting and removing justices,
party detachment, individual autonomy, and political insularity. This paper retells the
challenges to judicial independence of the Constitutional Tribunal of Myanmar in the years
from 2011 to 2020 and describes its persistence and successes in this regard. This paper intends
to examine the important factors that curb and threaten the decisional independence of
constitutional justices of Myanmar and to explore how judicial independence could be
protected by typical legal precautions, which should be prescribed in the Law on the
Constitutional Tribunal of Myanmar. This paper also discusses the implementation of
international standards for judicial independence in Myanmar in line with the Bangalore
Principles of Judicial Conduct on Ethics and the UN Basic Principles on the Independence of
the Judiciary.

Keywords: Decisional Independence, Constitutional Court Justice, Judicial Independence

" Deputy Director of the Constitutional Tribunal of the Republic of the Union of Myanmar
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Decisional Independence of Constitutional Justices:
Practice of Myanmar and Overview of Legal Framework in certain AACC Members

I. Introduction

Decisional independence means that justices can conduct their decision-making processes
without any influence from others and that they have autonomous freedom to decide cases impartially
in accordance with the Constitution and the law.!

Thus, the independence of justices is not a privilege of the justices themselves but rather a
guarantee of respect for human rights and fundamental freedoms, allowing every person to have
confidence in the judicial system. According to a Recommendation and Explanatory Memorandum of
the Council of Europe, the independence of individual justices is safeguarded by the independence of
the judiciary as a whole. In this respect, external independence includes the independence of justices
in relation to government, parliament, media, and civil society. Internal independence means the
independence of each individual justice in the exercise of their adjudicative functions. External
independence does not exist to serve the justices’ own interests or provide them with opportunities for
nepotism but rather serves in the interest of the rule of law and the impartial provision of justice.
Judicial independence should be regarded as a guarantee of freedom, respect for human rights, and the
impartial application of the law. With regard to internal independence, justices should be independent
and impartial, and able to conduct their decision-making process without any restriction, improper
influence, pressure, threats or interference, direct or indirect from any authority.?

The three effective means by which other branches of government can influence the judiciary are
the selection, tenure and removal of justices. The authority having the power to select justices
significantly affects the balance of power and judicial independence.?

In this regard, prescribing the explicit selection criteria for justices in the Constitution and the
appointment of justices by an independent and impartial body can be legal safeguards for judicial
independence. Security of term of service and irremovability are vital features of the independence of
justices. Tenure security creates good conditions for justices to decide cases without regard to
consideration of their future personal welfare. Justices must not fear arbitrary dismissal or improper
removal or transfer. According to Owen, impeachment and removal procedures are often in the control

of legislatures rather than justices and thus do not call upon justices to act in ways that are inconsistent

! Barron, David J. (2020), Judicial Independence: Origins and Contemporary Challenges, Roger Williams University Law Review,
Volume 25, Issue 1, Article 2, n.d., Available at: https://docs.rwu.edu/ rwu_ LR/vol25/iss1/2.

2 Judge: Independence, Efficiency and Responsibilities, Legal Instruments, Recommendation CM/Rec (2010) 12 and Explanatory
Memorandum, Council of Europe Publishing, ISBN 978-92-871-7072-9, 2011.

3 A Practical Guide to Constitution Building: The Design of the Judicial Branch, International Institute for Democracy and Electoral
Assistance, 2011, ISBN: 978-91-86565-33-6, p.17.
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with the limits on their power.*

Many constitutional courts and other equivalent institutions often face serious challenges in both
branch independence and decisional independence. These challenges may appear in various ways,
such as in the form of influence of the executive body or legislature over the constitutional court,
political assaults, and legislative amendments to limit the jurisdiction of the constitutional review body.
In some countries, constitutional courts are playing an ornamental and symbolic role rather than a
practical role of ensuring constitutionalism and the rule of law.

On the other hand, there are successful cases. As an example, in the recent past, the Republic of
Korea (hereinafter referred to as South Korea) went through a dark age of constitutional history under
its military regime. Although it formally existed, the constitutional adjudication system was ineffective
under the authoritarian government. However, after implementing the centralized constitutional
review system in 1988, the Constitutional Court of the Republic of Korea (hereinafter referred to as
South Korean Constitutional Court) persistently strived to bridge the gap between the constitutional
norms and the fundamental rights. As a result, this court gradually gained the public’s confidence and
strengthened the democratic order in the country.

Also in 2022, political attacks were made against the appointment of a justice of the
Constitutional Court of Indonesia, which caused upheaval in the Indonesian legal community. In
particular, on 29" September, 2022 the DPR (Dewan Perwakilan Rakyat-The House of
Representative) removed Dr. Aswanto, S.H., M.Si, D.F.M., Deputy Chief Justice of the Constitutional
Court, who had been nominated as a justice by the DPR and was supposed to serve his term of tenure
until 2029, from his position on the ground of his lack of commitment to safeguarding the laws enacted
by the DPR. The removal of the Deputy Chief Justice of the Constitutional Court was regarded as not
being transparent, and it was a form of weakening the independence of the Court. This case raised a
legal controversy as to whether the DPR could remove the justices of the Constitutional Court or not
because Article 23, paragraph 4 of the Constitutional Court Law stipulates that those justices can only
be removed from their seats by a Presidential Decree with the recommendation of the Chairperson of
the Constitutional Court.’

It was found that even though the Constitutional Court of Indonesia had faced many attacks on

its independence in the past, similar to the South Korean Constitutional Court, it continued to build

4 Owen M. Fiss, The Limits of Judicial Independence, The University of Miami Inter-American Law Review, Vol.25, No. 1 (Fall,
1993), Published by University of Miami Inter-American Law Review, https:// www. jstor.org/stable/40176330, p. 59.

5 Simon Butt, “The DPR Attacks the Constitutional Court — and Judicial Independence,” Indonesia at Melbourne, October 10, 2022,
https://indonesiaatmelbourne.unimelb.edu.au/the-dpr-attacks-the-constitutional-court-and-judicial-independence/.(Accessed 19t
March,2025).


http://www/
https://indonesiaatmelbourne.unimelb.edu.au/the-dpr-attacks-the-constitutional-court-and-judicial-independence/
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momentum to act as an independent judicial body and to gain more public support in order to transform
it into a trustworthy institution.

Before discussing the problem statement of this research paper it is necessary to briefly introduce
one of the regional organizations of constitutional justice, namely the Association of Asian
Constitutional Courts and Equivalent Institutions (AACC). The AACC was set up as an autonomous,
independent, and non-political body that aims to promote the development of democracy, the rule of
law, and constitutionally protected fundamental rights and liberties and to contribute to strengthening
the independence of constitutional and human rights adjudication bodies.® Currently, the AACC
consists of a total of 21 members including the Constitutional Tribunal of the Republic of the Union

of Myanmar.’

1. Problem Statement

The Constitutional Tribunal of the Republic of the Union of Myanmar (Hereinafter the “Tribunal”
or the “Constitutional Tribunal”) was set up as a supreme, neutral, and institutionally independent
constitutional judicial body in the 2008 Constitution of Myanmar. It began exercising its duties starting
from March 30, 2011 — for the first time in Myanmar’s legal history. According to the 2008
Constitution, the Tribunal consists of a chairperson and eight members.® The President of the Republic
of the Union of Myanmar submits to the Pyidaungsu Hluttaw” the list of the total nine members of the

Tribunal. Three members are chosen by the President, three members by the Speaker of the Pyithu

¢ Article 2 of the Statute of the Association of Asian Constitutional Courts and Equivalent Institutions (AACC).

7 The members of AACC are the constitutional courts and other equivalent institutions of Afghanistan, Azerbaijan, Bangladesh, India,
Indonesia, Jordan, Kazakhstan, Republic of Korea, Kyrgyzstan, Malaysia, Maldives, Mongolia, Myanmar, Pakistan, Palestine,
Philippines, Russia, Tajikistan, Thailand, Turkiye and Uzbekistan. [The official website of AACC - http://aacc-
asia.org/en/5/2/members.aacc#/.] (Accessed 19" March, 2025)

8 The position of the Chairperson of the Constitutional Tribunal has the same rank to the President of the Constitutional Courts and
other equivalent institutions. The position of the Members of the Constitutional Tribunal has the same rank to the Justices of the
Constitutional Courts and other equivalent institutions.

° The Pyidaungsu Hluttaw, the Union Parliament is composed of two chambers, the Amyotha Hluttaw, House of Nationalities, and
the Pyithu Hluttaw, House of People's Representatives. Both the Pyithu Hluttaw and the Amyotha Hluttaw have equal status and have
a power to initiate, review, amend, and pass the laws. Regular session of Pyidaundsu Hluttaw is held at least once a year. A special
session or an emergency session may be convened by the Speaker of Pyidaungsu Hluttaw himself or herself and by the request of the
President. The Pyidaungsu Hluttaw have the power to enact laws for the entire or any part of the Union related to matters prescribed
in Schedule One of the Union Legislative List. The Union Budget Bill is submitted to the Pyidaungsu Hluttaw. The Pyidaungsu
Hluttaw has the power to approve or disapprove the ordinance made by the President. The term of the Pyidaungsu Hluttaw is five

years.


http://aacc-asia.org/
http://aacc-asia.org/
https://en.wikipedia.org/wiki/Amyotha_Hluttaw
https://en.wikipedia.org/wiki/Pyithu_Hluttaw
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Hluttaw, '° and the remaining three by the Speaker of the Amyotha Hluttaw'!. One member out of nine
is assigned as the chairperson with the approval of Pyidaungsu Hluttaw upon the President’s
nomination.!?

According to the Constitution, the Tribunal has the following competency in constitutional

adjudication;

(1)  to interpret the Constitution,

(1) to examine the constitutionality of any law enacted by the Legislature,

(ii1) to examine the constitutionality of any acts of the Executive,

(iv) to decide the constitutional disputes between the multi-levels of governments,

(v) to decide the disputes arising out of the rights and duties of the multi-levels of
governments,

(vi) to decide the matters referred by the President relating to the Union Territory,

(vil) to carry out the duties conferred by the existing laws.!3

The Tribunal was given a very important role in guaranteeing the supremacy of the constitution,
exercising constitutional review, and balancing the multi-level governance system. The Tribunal has
tried to fulfill its functions in conformity with the Constitution and existing laws and was dedicated to
consolidating the role of the Tribunal in Myanmar’s legal and judicial system. However, it was also
occasionally confronted with challenges that threatened its independence. Unfortunately, the power to
pass final and conclusive decisions with erga omnes effect was used only in a limited time-window,
which was closed following unconstitutional amendments of the Constitutional Tribunal Law adopted
by the Pyidaungsu Hluttaw. This was mainly triggered by the Tribunal’s judgment No. 1/2012'4. These

unconstitutional amendments critically affected the appointment of the chairperson of the Tribunal.

10 The Pyithu Hluttaw consists of maximum 440 members, of which 330 are directly elected by the people of Myanmar based on
the townships through the first-past-the-post system and 110 are military appointees nominated by the Commander-in-Chief of the
Defence Services. The term of the Pyithu Hluttaw is five years. Regular session of Pyithu Hluttaw is held at least once a year.

! The Amyotha Hluttaw is composed of maximum 224 members, of which 168 seats are directly elected, through the first-past-the-
post system , in an equal number of 12 representatives per each Region or State which are totally 14. The remaining 56 are military
appointees nominated by the Commander-in-Chief of the Defence Services. The term of the Amyotha Hluttaw is five years. Its Regular
session is held at least once a year.

12 Section 321 of the Constitution of the Republic of the Union of Myanmar, 2008.

13 Ibid, Section 322.

14 Petition No.1/2012, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2012. (decided on 28th March, 2012)


https://en.wikipedia.org/wiki/Townships_of_Myanmar
https://en.wikipedia.org/wiki/First-past-the-post
https://en.wikipedia.org/wiki/Amyotha_Hluttaw
https://en.wikipedia.org/wiki/First-past-the-post
https://en.wikipedia.org/wiki/First-past-the-post
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2. Research Objective

The Constitutional Tribunal has been seeking a way to strengthen its decisional independence
and to reform the Law of the Constitutional Tribunal. Thus, the core objective of this article is to
evaluate the decisional independence of the Constitutional Tribunal.

In South East Asia, the Constitutional Courts of Indonesia and Thailand are the specialized courts
with experience following the idea of Hans Kelsen on the exercise of constitutional review. In Asia,
the South Korean Constitutional Court is has been referred to as being one of the top in the world in
terms of its effectiveness.!> The Constitutional Court of the Russian Federation is the most notable
court which has historically played an important role in the political and constitutional development
of the Russian Federation. As Myanmar established the specialized Constitutional Tribunal which is
also an AACC Member, these countries were the best examples for the Constitutional Tribunal.

This paper also analyzes the legal framework on the decisional independence of these countries
in terms of five criteria for the independence of justice, i.e., party detachment, individual autonomy
and political insularity'®as well as the method of selection and removal of justices. The discussion also
sheds light on the basic principles of the independence of the judiciary laid down by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders of 1985, and the
Bangalore Principles of Judicial Conduct on Ethics and Justice. This paper summarizes the challenges
that were being faced by the Constitutional Tribunal of Myanmar within the past ten years, from 2011

to 2020, and how the Tribunal persisted and tried to overcome these challenges.

II. Discussion

1. Challenges to the Independence of the Constitutional Tribunal of Myanmar: The Past
Ten Years Experiences (2011-2020)
(a) Establishing the Principle of Constitutional Review (2011-2012)

15 Alec Stone Sweet, Constitutional Courts, Yale Law School, Public Law Working Paper No. 233 (2012) at 12.

16 The term “party detachment”, “individual autonomy” and “political insularity” were coined in Owen M. Fiss, The Limits of Judicial
Independence, The University of Miami Inter-American Law Review, Vol.25, No. 1 (Fall, 1993), pp. 58-59 (Published by University
of Miami Inter-American Law Review, https://www. jstor.org/stable/40176330).

“Party detachment” means that the justice should be independent from the parties in the litigation, not to be related to them or in any
way under their control or influence.

“Individual autonomy” means that the justice should be independent from the collegial relationships or the power of one justice over
another.

“Political insularity” means that the judiciary should be independent of political institutions and the public in general. The greater the

insularity from political control, the more likely justice are to do what is just rather than what is politic.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1913658
http://www/
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The first term of the Tribunal (2011-2012) conducted active constitutional adjudication and
fostered a culture of democratic constitutionalism in Myanmar by safeguarding the principles of the
separation of powers. In that period, the Tribunal made the biggest progress in establishing its judicial
independence and ensured the stability of its final and conclusive power and, thus, the effectiveness
of its decisions.

In its first case, The Chief Justice of the Union Vs Ministry of Home Affairs, the Constitutional
Tribunal held that the 2008 Constitution clearly stipulated that the legislative power, the executive
power and the judicial power of the Union must be exercised separately. The judicial powers given to
the courts and justices were safeguarded in the Constitution. Therefore, the exercise of judicial power
was permitted only to the justices who were entrusted with it by the Constitution. The Tribunal
declared that the conferring of judicial powers to administrative officers of the General Administration
Department of the Ministry of Home Affairs was not in conformity with the 2008 Constitution'”. After
the judgment of the Tribunal, the Union Supreme Court of Myanmar, by order No. 232 of the year
2011, promptly withdrew the judicial powers conferred to administrative officers who served their
duties under the executive branch.!®

The second case was Dr. Aye Maung and 22 representatives Vs The Republic of the Union of
Myanmar." In this case, the Tribunal had to decide whether the status of ministers of the National
Races Affairs was equal to that of the ministers of the region or state concerned. The Tribunal also
had to answer the constitutional question of whether the ministers of the National Races Affairs were
entitled to emoluments, allowances and insignia of office as the Ministers of the Region or State were.
The Tribunal held that Section 262(a) (iv) and 262 (e) of the Constitution defined the “Minister of the
National Races Affairs” as the “Minister of the Region or State” concerned. Consequently, Section
262(g) (ii) of the Constitution allowed the President to assign duties to the Hluttaw representatives
who were the Ministers of the Region or State to perform the affairs of National Races concerned.
These provisions clearly gave the minister of the National Races Affairs and the other ministers of the
region or state equal status without any discrimination. Following the Tribunal’s resolution, the
Pyidaungsu Hluttaw amended an unconstitutional part of the Law Relating to Emoluments,
Allowances and Insignia of the Region or State Level Persons on 8 March, 2013.2

On 17" February, 2012, The Attorney-General on behalf of the President of the Union, relying

17 Petition No.1/2011, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2011. (decided on 14th July, 2011)

18 Order No. 232/2011, 18" July, 2011, Reference No. 436/ Su-Ga/2011(La Hta Na), Union Supreme Court.

19 Petition No.2/2011, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2011. (decided on 14th December,2011)
2 Law No. 6/2013, enacted by Pyidaungsu Hluttaw on 8" March 2013.

10
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upon section 21(f) of the Constitutional Tribunal Law and section 114 Order XLVII of the Civil
Procedure Code, submitted reference to the Tribunal to review the Tribunal’s decision in Case
No0.2/2011. The Tribunal held that the Attorney-General was not entitled to submit the reference case
for reviewing a previous judgment of the Tribunal since the resolution of the Tribunal was final and
conclusive. Case No. 2/2011 had been decided unanimously by all justices, including the chairperson
under section 324 of the Constitution and section 23 of the Law of the Constitutional Tribunal.
Nothing in the provisions of the Law of the Constitutional Tribunal allowed the right of appeal or
review against its own decision.?!

In these three cases, it can be seen that the Tribunal tried to assert, as a first step, a firm position
of its own judicial power, which was a novelty in Myanmar’s legal and judicial culture but justified
under the 2008 Constitution.

(b) Challenges of the Independence of the Constitutional Tribunal of Myanmar (2012-2013)

After the judgment of Petition No. 1/2012, also known as the Union Level Organization case
(ULO case), the independence of the Tribunal came into question. In that case, the Attorney-General
on behalf of the President, presented a petition questioning the constitutionality of the interpretation
of the term “Committees, Commissions and Bodies formed by each Hluttaw” as “Union Level
Organizations”. The Tribunal had considered that the term “Union Level Organization” meant the
organizations formed under the Constitution directly and that it was different from the Committees,
Commissions, and Bodies formed by each Hluttaw. If the interpretation was to be based only on the
literal meaning, the term “Union Level Organization” would have to be interpreted as an organization
derived directly from the Constitution.??

The Tribunal also found that the interpretation of a provision in Chapter IV of the Constitution
under the heading of Legislature, namely that “any of the Union Level Organizations formed under
the Constitution” and “Organizations or Persons representing any of the Union Level Organization
formed under the Constitution” must be defined as “the Union Level Organizations or persons
appointed by the President with the approval of the Pyidaungsu Hluttaw.” Conversely, committees,
commissions and bodies formed by each Hluttaw should be regarded only as organizations of that
respective Hluttaw. Therefore, the Tribunal had interpreted that “Union Level Organizations formed
under the Constitution” and “Organizations or Persons representing any of the Union Level

Organizations formed under the Constitution” were only the Union Level Organizations or persons

2! Petition No.2/2012, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2012. (decided on 28th March, 2012)
22 Petition No.1/2012, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2012. (decided on 28th March, 2012)

11
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appointed by the President with the approval of the Pyidaungsu Hluttaw. The Tribunal, therefore,
declared that “the status granted to Committees, Commissions and Bodies formed by each Hluttaw as
Union Level Organizations was unconstitutional”.??

The representatives of the Pyithu Hluttaw and Amyotha Hluttaw — the two houses of parliament
— disagreed with this decision and instructed the Tribunal to amend or review the decision. The
Tribunal had decided the issue merely based on the law. The MPs, however, perceived it on a political
basis, which led them to challenge the judicial independence and the stability of the Tribunal. As a
consequence of the Tribunal’s final and conclusive decision, the Pyidaungsu Hluttaw initiated the
impeachment of all the nine justices. Thus, all the nine justices including the chairperson resigned on
6 September 2012, after serving one year and 8 months out of the full term of 5 years, with the aim of
preserving their self-worth as constitutional justices. The legislature ignored the Tribunal’s decision
and no amendments of the provisions declared as unconstitutional such as Section 2 (f) of the Law of
Pyidaungsu Hluttaw, Section 2 (h) of Law of Pyithu Hluttaw, and Section 2 (h) of Law of Amyotha
Hluttaw were made by the legislature. The power of impeachment of the Pyidaungsu Hluttaw was in
fact used to express strong disagreement with the judicial decision of the Constitutional Tribunal,
which was not listed as a valid basis for an impeachment.

Although the 2008 Constitution gave the impeachment power to the Pyidaungsu Hluttaw, it
expressly specified the permissible grounds for an impeachment. A justice could be impeached and
removed only for a violation of the essential duties of office, such as misconduct or conviction of
crime, high treason, breach of any of the provisions under the Constitution, ineligibility, and inefficient
discharge of duties assigned by law.?*That is to say, constitutional justices could not be impeached or
removed on the grounds of a disagreement of the legislature over the merits of a decision. This kind
of undue influence by the legislature may be seen as an inappropriate use of impeachment powers and
a supremacist attitude of the parliament, which tried to influence the independence of constitutional
justices and politically overrule their decision. This is because impeachment procedures were
prescribed in section 302 of the Constitution itself and it was far beyond the dismissal of the justices
by means of scrutiny processes and it was not related to the decision of the Tribunal but merely based
on ethical conduct.

(¢) Limitation of Judicial Independence of the Tribunal by Legislative Amendments (2013-
2014)

2 Ibid.
24 Section 334 of the Constitution of the Republic of the Union of Myanmar, 2008.

12
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After the Union Level Organization case, it appeared that the dispute had been about something
going far beyond the particulars of the case. The legislature asserted the supremacy of the parliament
rather than the supremacy of the Constitution, which led the legislature to further expand its influence
over the Tribunal. On 21 January 2013, the Pyidaugsu Hluttaw promulgated three significant
amendments to the Law on the Constitutional Tribunal.>® These amendments allowed the legislature
to influence the constitutional adjudication of the Tribunal. They also curtailed the independence of
the Tribunal and appeared incompatible with the provisions of the 2008 Constitution. The President
and the Union Attorney General’s Office were aware of the unconstitutionality of these amendments
but declined to veto them in an effort to avoid a confrontation with the parliament. According to these
amendments, the Chairperson of the Tribunal is chosen in coordination with the Speaker of Pyithu
Hluttaw and the Speaker of Amyotha Hluttaw and is appointed by the President.?® The Pyidaungsu
Hluttaw also added a new reporting requirement which was not originally in the quite detailed and
exhaustive provisions of the 2008 Constitution. An additional stipulation in the Constitutional
Tribunal Law 2010 stated that:

reporting in respect of the performance of the Justices of the Tribunal functions and duties to the
relevant President or the Pyithu Hluttaw Speaker or the Amyotha Hluttaw Speaker who chooses
them.”’

This section clearly and significantly infringes the doctrine of separation of powers and judicial
independence enshrined in the 2008 Constitution and the internationally recommended practice of
judicial independence that there must not be any inappropriate or unwarranted interference with the
judicial process, nor judicial decisions by the courts subject to revision.?® It also takes Myanmar’s
legal and judicial culture in a backward direction instead of making progress for the development of
judicial independence.

Strictly speaking, the establishment of the Constitutional Tribunal was a significant democratic
reform since it introduced a new dimension of constitutional review under the 2008 Constitution.
During this democratic transition period, the government agencies should act based on the

understanding of the need to implement the supremacy of the Constitution. The Legislature and

2 Law No. 4/2013, enacted by Pyidaungsu Hluttaw on 21* January, 2013. See in the Appendix Table 1.

26 Section 6 of the Constitutional Tribunal Law of the Union of Myanmar. See in the Appendix Table 1.

27 Ibid, Section 12 (i). See in the Appendix Table 1.

28 Principle No. 4 of the Basic Principles on the Independence of the Judiciary, Adopted by The Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, hold in Milan, 26 August- 6 September 1985 and endorsed by General
Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.
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Government are not all powerful. The young Tribunal was required to pave the way for an effective
and independent constitutional adjudication system as well as to momentously approach the progress
of constitutional supremacy. In the Union Level Organization case, the First term Tribunal was
working well at least in its duty as guardian of the Constitution. However, it also confronted
extraordinary political pressures that reversed the Tribunal’s momentum towards greater
independence. It may be said that such a kind of provision itself needed to be scrutinized by
constitutional review because whether or not the Constitution allowed an additional requirement that
introduced a relationship of subordination could only be ascertained by the Constitutional Tribunal
itself.

Moreover, the legislature also abrogated one of the main provisions for the erga omnes effect of
the decision of the Tribunal. Section 25 of the Tribunal Law in its original version stated, “7The
decisions of the Constitutional Tribunal shall have effect on the relevant Government departments,
organizations and persons or on the respective region.” After repealing these original provisions it
was assumed in legal texts that decisions of the Tribunal did not effect the relevant departments,
organizations, persons or regions. But, in practice since the amendment the Tribunal has not yet
encountered any case in which the Tribunal’s decision does not have effect towards all. A detailed
description of the three amendments is shown in the Appendix Table 1.

(d) The Tribunal’s Reassertion of Judicial Independence (2014)

Unfortunately, the political assault on the Tribunal’s independence also led to friction between
the executive branch and the legislature. The very initiation of the reestablishment of the Tribunal was
informally stopped in the very first term of government under the 2008 Constitution. After the sudden
resignation of all nine members including the chairperson, the newly-appointed members served the
remaining term of the Tribunal (from 2013 to 2015). The newly formed Tribunal endeavored to have
the Constitutional Tribunal Law, 2010, amended and reformed. The peak of such efforts was the re-
adoption of the original provision of the Tribunal Law regarding the final decision: “The decision of
the Constitutional Tribunal is final and conclusive”, as a new section to the second amendment of the
Constitutional Tribunal Law, Law No. 46 of the year 2014. Despite reinforcing the provision on the
final and conclusive power, the erga omnes effect of the Constitutional Tribunal’s decisions remained
limited. However, the Tribunal made sustained efforts, as far as it could, for recuperating the erga

omnes effect by stipulating it in the Rules of the Constitutional Tribunal of the Union in 2015.
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According to Rule 31,% the Tribunal could take legal action against a person who failed to abide by
the orders, directives, and terms of notice issued by the Tribunal and who committed contempt of the
Tribunal.

Relating to the additional reporting function imposed on the justices of the Tribunal, it appeared
as a compulsory report regarding the performance of justice’s functions and duties to the relevant
person who had appointed such a justice under the unconstitutionally amended Law No. 4/2013.3°
However, this amendment provision was avoided by the justices’ innovative and restrictive
interpretation in practice. In particular, the justices limited themselves to reports related to their office
administration work, travelling, annual leave or health leave, and capacity development activities. In
practice, none of the justices of the Tribunal submitted reports with respect to the Tribunal’s legal
decisions or their decision-making process.

Having explored the challenges of the Constitutional Tribunal’s judicial independence, this
analysis now turns to an analysis of the legal framework for the decisional independence of

constitutional justices in certain AACC members.

2. Overview of the Legal Frameworks for Decisional Independence of Justice in Certain
AACC Members

(a) Commitment Clause for Judicial Independence

One of the universally recognized basic principles of judicial independence is to guarantee and
enshrine it in the Constitution or laws as well as to respect and observe it as the duty of all
governmental institutions.’! Many Constitutions contain such an express commitment to the principle
of judicial independence. That is not to say that it is also respected in practice, however. Some laws
on constitutional review bodies of the AACC member states, Indonesia, South Korea, Thailand and
Russia put this commitment clause in their constitutions respectively. Article 232 of the Law Number

8 of the Year 2011 regarding the Constitutional Court of the Republic of Indonesia reasserts that

% Constitutional Tribunal Rules issued by Order No. 33/2015, 6" August, 2015 of the Constitutional Tribunal of the Union of
Myanmar.

30 See in the Appendix Table 1.

31 Principle 1, Basic Principles on the Independence of the Judiciary, Adopted by The Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, hold in Milan, 26 August- 6 September 1985 and endorsed by General Assembly
resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.

32 Article 2 of the Law Number 8 of the Year 2011 regarding the Constitutional Court of Republic of Indonesia states that the
Constitutional Court is one of the state institutions which independently implements judicial powers for the purpose of administering

a judiciary aimed at enforcing the law and upholding justice.
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the constitutional court is the independent judicial institution. Article 43* of the Constitutional Court
Act of the Republic of Korea expressly provides that justices of the constitutional court are
independent in their adjudication. Also, Article 13* of the Federal Constitutional Law on the
Constitutional Court of the Russian Federation states that the constitutional court is an independent
judicial organ and Article 5% of that law enshrines the explicit commitment to judicial independence.

Despite the principle of judicial independence already being enshrined in the 2008 Constitution
of Myanmar3¢, an express commitment to that principle is still lacking in the Constitutional Tribunal
Law of the Union of Myanmar. Such commitment should be expressly provided in the Constitutional
Tribunal Law in order to secure and promote Justices’ independence in decision-making.

(b) Selection and Removal of Constitutional Court Justices

In Thailand’s current constitutional dispensation, according to sections 200 and 203 of the
Constitution of the Kingdom of Thailand B.E. 2560 (2017), the President of the Constitutional Court
and eight Justices are appointed by the King upon the advice of the Senate (which is itself an entirely
appointed body). In the selecting process of constitutional court justice, among nine justices; three
justices of the Supreme Court are selected by the General Assembly of Supreme Court by secret ballot,
two justices of the Supreme Administrative Court are selected by the General Assembly of the
Supreme Administrative Court by secret ballot, and one person qualified in law, one person qualified
in political science, two persons having no less than five years’ experience as Director- General or
Deputy Attorney-General are selected by the Selection Committee. The selection committee is
composed of the president of the Supreme Court, president of the House of Representatives (an elected
body), leader of the opposition in the House of Representatives, president of the Supreme
Administrative Court and other persons appointed by an independent organ.

This is a kind of selection of constitutional justices by an amalgamation of the judicial branch
and a committee composed of various appointees. However, a person who is elected or selected to
hold the position of justice requires the approval of the Senate, which is not elected but consists

entirely of appointees itself, many of whom are former state officials. If the Senate disapproves,

3 Article 4 of the Constitutional Court Act of Republic of Korea states that the Justices shall adjudicate independently according to
the Constitution and Laws, guided by their consciences.

34 Article 1 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation states that the Constitutional
Court of the Russian Federation shall be seen as the judicial body of constitutional control, exercising judicial power independently
by means of constitutional proceedings.

3 Article 5 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation states that the basic principles of
activity of the Constitutional Court of the Russian Federation shall be independence, collective nature, openness, competitiveness and
the parties’ equality.

36 See Section 19 of the Constitution of the Republic of the Union of Myanmar, 2008.
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anew person is selected or elected and thereafter submitted to the Senate for approval.’’

In the practice of selecting constitutional court justices in Russia, the eleven justices, including
the President and Vice President of the Constitutional Court, are appointed by the Council of the
Federation upon nomination by the President of the Russian Federation.?® Thus, both the executive
and legislature are formally involved in the appointment process of constitutional court justice in
Russian practice. In reality, power is, of course, concentrated in the President’s Office and the
appearance of separation of powers is completely illusory in Russia. Similarly, both the executive and
the legislature in Myanmar also had the power in the selection process of the nine justices of the
Constitutional Tribunal under the 2008 Constitution. Strictly speaking, three justices were selected by
the executive and six justices by the legislature. The general opinion is that the involvement of the
executive and legislature denotes a certain degree of political check on the judiciary. In Myanmar’s
recent experience, the legislature was able to select more of the Tribunal’s justices than the executive
and had more control in the appointment of justice according to section 63° of the Constitutional
Tribunal Law. It was apparent that the judiciary itself has no involvement in the selection of
constitutional justices in Myanmar.

In South Korean and Indonesian practice the legislature, the executive and the judiciary are all
involved in the appointment of constitutional court justices.

According to Article 111 (2) and 111 (3) of the Constitutional Court Act of the Republic of Korea,
among nine justices of the Court, three are selected by the National Assembly, three by the Supreme
Court and three by the President respectively.

The Indonesian Constitutional Court consists of nine justices; three of them are nominated by the
President, another three are nominated by the parliament and the remaining three are nominated by
the Supreme Court.*’

It is clear that this way of selecting constitutional court justices aims to balance power in the
formation of the constitutional courts. Even though constitutional court justices are selected by three
branches of power, they must work autonomously in order to be independent from the influence or
intervention by any branch of power. As soon as they are appointed as constitutional justices, they
must be detached from the individual interest of the institution selecting them.

In South Korea, justices of the Constitutional Court can be removed from office by a motion of

37 Article 204 of the Constitution of the Kingdom of Thailand B.E. 2560 (2017).

3 Article 125 and 128 of the Constitution of the Russian Federation of 12 December 1993.
3% See in the Appendix Table. 1.

40 Article 24C (3) of the 1945 Constitution of the Republic of Indonesia.
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impeachment approved by a majority vote of the total members of the National Assembly.*! The
impeachment proceeding of the justices of the Constitutional Tribunal in Myanmar can be passed by
the majority vote of the Pyidaungsu Hluttaw.*?> In Russia, the Council of Federation, upon the proposal
of the President of the Russian Federation, may terminate the Constitutional Court justices from
office.¥

Regarding the removal of constitutional justice, the practice of Indonesia is typical because the
Constitutional Court of Indonesia drew up the Ethical Code and the Guidelines of Conduct for
Constitutional Court Justices under Article 27A of the Law No. 8 of the Constitutional Court.
Moreover, the Honorary Council* is formed by the Constitutional Court to monitor, examine and
recommend measures to be taken against Constitutional Court Justices alleged of having violated the
Code of Ethics and Code of Conduct for Constitutional Court Justices.** Dismissal of a constitutional
justice is determined by presidential decree upon the recommendation of the chairperson of the
Constitutional Court.*®

Similar to the Indonesian practice, the Constitutional Court of Thailand is also prescribed (jointly
with independent organs namely the Election Commission, Ombudsmen, National Counter Corruption
Commission and the State Audit Commission) ethical standards applicable to the constitutional
justices under section 219 of the Constitution of the Kingdom of Thailand B.E. 2560 (2017). If any
justice of the Constitutional Court of Thailand breaches or fails to comply with the ethical standards
of the Constitutional Court, he or she can be removed from office by a resolution of the Constitutional
Court by votes not less than three-fourths of the total number of its existing justices.*’

Therefore, the judicial rules of conduct or judicial codes of ethics may become an effective tool
for promoting judicial independence, but only if they are themselves used in good faith and not
manipulated to put pressure on justices. Judicial independence may be achieved by granting justices
immunity from civil liability, by protecting their terms in office and by providing that they may not
be removed from office or otherwise should not be penalized on account of the decisions that they

made.

41 Article 65 of the Constitution of the Republic of Korea (enacted 1948, last amended 1987).

42 Section 334 of the Constitution of the Republic of the Union of Myanmar, 2008.

4 Article 102 of the Constitution of the Russian Federation of 12 December 1993.

44 The Honorary Council of the Constitutional Court shall be formed, with one Constitutional Court justice; one member of the Judicial
Commission; one person from the DPR elements; one person from the government elements administering government affairs in the
field of law; and one Supreme Court justice. (See Art.27A (2) of the Law Number 8 of the Year 2011 regarding the Constitutional
Court of the Republic of Indonesia.)

4 Article 1 (4) of the Law Number 8 of the Year 2011 regarding the Constitutional Court of the Republic of Indonesia.

4 Article 23 (4) of the Law Number 8 of the Year 2011 regarding the Constitutional Court of the Republic of Indonesia.

47 Section 208 (5) of the Constitution of the Kingdom of Thailand B.E. 2560 (2017).
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Relating to the removal of constitutional justices, it can be generalized that justices of the
Constitutional Court should be removed or expelled only by impeachment based upon misconduct or
serious infringement of judicial ethics. Justices must not fear arbitrary dismissal. Many constitutions
expressly articulate the impeachment procedure of constitutional court justice with the aim of limiting
the specific circumstances for a justified removal and dishonorable discharge of constitutional justice.
In Myanmar’s experience, as previously mentioned in the Union Level Organization case, it is to be
noted here that the legislature should use its impeachment power only in strictly limited circumstances
in order to maintain the balance of power and judicial independence.

(c) Legal Precautions for Party Detachment, Political Insularity and Individual Autonomy

Important factors that can help protect the decisional independence of justices are the lack of
party affiliation (detachment), political insularity and individual autonomy. Therefore, legal
requirements for such precautionary criteria should be inserted in constitutions or constitutional court
laws.

Party detachment is closely related to doctrines of natural justice: the right to a fair hearing (audi
alteram partem; listen to the other side) and the rule against bias (remo judex in causa sua; no man is
a justice in his own cause). When a justice himself or herself is a party or the spouse, relative, legal
representative or counsel of a party, when a justice testifies or gives an expert opinion as a witness in
a case or when a justice has his or her own interest at stake in the case, he or she should be excluded
from or should not be involved in rendering a decision. The legal safeguards for party detachment and
exclusion of justices from deciding his or her own case are provided in the constitutional court laws
of Russia, South Korea and Thailand.*® However, there is no provisions for party detachment
prescribed in the Constitutional Tribunal Law in Myanmar.

As a consequence, certain issues and loopholes of the Constitutional Tribunal Law of Myanmar
have appeared in the hearings and decision-making processes of the Tribunal. During the second term
of the Tribunal (2016-2020), twenty-three MPs of the Amyotha Hluttaw brought a petition*’
requesting to interpret section 333 (d) (iv) of the 2008 Constitution which expressly provided that the
President, the Speaker of the Pyithu Hluttaw and the Speaker of Amyotha Hluttaw each select three
members from among the Hluttaw representatives or among those who are not Hluttaw representatives

to be appointed as the Constitutional Tribunal justice with the qualifications of eminent jurist in the

4 See in Article 29 and 56 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation, Article 24 of the
Constitutional Court Act of Republic of Korea and section 32 of the Organic Act on Procedures of the Constitutional Court B.E. 2561
(2018).

4 Petition No.1/2016, Decisions of the Constitutional Tribunal of the Union of Myanmar, 2016. (decided on 19th January,2016)
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opinion of the President of the Union.

The rationale behind the submission was that in appointing constitutional justices under section
335 of the Constitution, two justices were nominated from Hluttaw representatives by each Hluttaw
based on the qualification of being eminent jurists under section 333 (d) (iv) of the Constitution.
During the selection process at the Pyidaungsu Hluttaw, the petitioners pointed out that the two justices
were incompatible with the qualifications of eminent jurists in the opinion of the President of the
Union because both were representatives nominated by each Hluttaw, and not by the President. The
petitioners assumed that the word “qualifications of eminent jurist” was related only with the three
justices nominated by the President due to an unambiguous provision prescribed in section 4 (b) of the
Tribunal’s Law. Consequently, the provision of section 333 (d) (iv) of the Constitution may not be
applied for the Hluttaw. However, the Pyidaungsu Hluttaw approved the nomination of all nine justice
of the Constitutional Tribunal because there were no clear facts that proved the disqualification of
these two justices under section 328 of the Constitution.

Therefore, the petitioners submitted petition No. 1/2016 to the Tribunal that questioned whether
or not the President’s power to choose an eminent jurist was applicable only to the three members
chosen by the President under Section 321 of the Constitution. They also requested an interpretation
of section 4(b) of the Tribunal’s Law, which relied on section 333 (d) of the Constitution, and
repeatedly stated that “among the persons selected by the President, the person who is considered as
an eminent jurist may be elected”.

As previously mentioned, the petition was substantially related to two justices of the
Constitutional Tribunal. During the hearing process, all nine justices of the Tribunal heard the petition
and dismissed it. All justices, including the Chairperson heard and decided the petition according to
section 20 of the Constitutional Tribunal Law. Section 20 of the Constitutional Tribunal Law, 2014,
also provides that if all the justices cannot attend due to any duty or any other cause, the petition is to
be heard by at least six justices, including the Chairperson. However, the Constitutional Tribunal Law,
2014, is silent on the legal precaution for party detachment. This loophole of legal precautions for
party detachment thus emerged as a critical source of problems for the Constitutional Tribunal of
Myanmar.

The independence of the judiciary from political institutions can also protect and promote the
decisional independence of constitutional justices in the adjudication process. Many constitutions and
constitutional court laws prohibit justices from being a member of a political party and from
participating in politics including those of Russia, South Korea and Indonesia. In Myanmar, section 4

(c) of the Constitutional Tribunal law mentions that the justices of the Tribunal are not be members of
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a political party or representatives of Hluttaw or civil services personnel.

With respect to the individual autonomy of constitutional justice, they must be free from the
influence and pressure of others, including other justices. Legally speaking, the justices of the
Constitutional Court of the Russian Federation may make decisions under conditions without any
outside influence upon the freedom of expression of their will.>® According to Article 76 of the Federal
Constitutional Law on the Constitutional Court of the Russian Federation, a Constitutional Court
Justice may have the right to expound his or her special opinion in writing if he or she does not agree
with the decision of the Constitutional Court. This special opinion of a justice, which does not have
any binding force, will be published alongside the decision. Likewise, any justice of the South Korean
Constitutional Court who participates in adjudication can express his or her opinion on the written
decision under Article 36 (3) of the Constitutional Court Act.

The Justices of the Tribunal of Myanmar have the right to give their dissenting opinions; however,
these are recorded and kept confidential. Only majority decisions or judgments are adopted by the
Tribunal. Concurring and dissenting opinions reflect the plurality of legal reasoning and represent the
diverse approaches taken by individual justices, based on logical reasoning, critical thinking and

objective analysis by the justices who expressed them.’!

3. Fulfillment of International Practice for Judicial Independence in Myanmar

(a) Honoring the Bangalore Principles of Judicial Conduct on Ethics

The Bangalore Principles establish standards for ethical conduct of justice, provide guidance to
justices and offer the judiciary a model framework for regulating judicial conduct. It was also
established to assist members of the executive branch, legislature, lawyers and the public in general to
better understand and support the judiciary.

In Myanmar’s recent judicial history, judicial ethics with reference to international standards was
first issued by the Union Supreme Court justice. Judicial ethics is relevant not only for all justice and
judicial staff, but also for all other participants in the judicial sector.

The Union Supreme Court of Myanmar identified six judicial ethics; judicial independence,
equality, competence and diligence, impartially, honorable integrity and propriety based on the
Bangalore Principles of Judicial Conduct on Ethics. Judicial Independence is a prerequisite for the rule

of law and a fundamental guarantee of a fair trial. Therefore, a justice upholds and exemplifies judicial

50 Article 29 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation.
51 Rule- 20 of the Constitutional Tribunal’s Rules of the Union of Myanmar.
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independence in both its individual and institutional aspects. Ensuring equality of treatment to all
before the courts is essential to the due performance of the judicial office. Competence and diligence
are also prerequisites for the due performance of judicial office. Impartiality is essential for the proper
discharge of the judicial office. It applies not only to the decision itself but also the process by which
the decision is made. Integrity is essential for the proper discharge of the judicial office. Propriety, and
the appearance of propriety, is critical to the performance of all of the activities of justice. A justice
avoids impropriety and the appearance of impropriety in all of the justice’s activities.

It is absolutely certain that these judicial ethics are also pertinent to all justices of the
Constitutional Tribunal. Thus, all justices and judicial staff of the Tribunal must adhere strictly to such
judicial ethics for the integrity of the Tribunal.

(b) Identification of Basic Principles on the Independence of the Judiciary in Myanmar

There is another set of international standards for judicial independence - the Basic Principles on
the Independence of the Judiciary adopted by the Seventh United Nations Congress on the Prevention
of Crime and the Treatment of Offenders®?. The principles were laid down for the purpose of
promoting national, regional and international action and implementation in each country.

In accordance with Principle 1 of the Basic Principle on the Independence of the Judiciary,> the
Constitution of the Republic of the Union of Myanmar, 2008 enshrined the principle of independence
of the judiciary in section 19 and the principle of separation of powers, reciprocal control, checks and
balances between the three branches of State power in section 11 of the Constitution. Moreover,
section 46 provided for setting up the independent Constitutional Tribunal with the aim of exercising
constitutional review. In Myanmar, it also can be assumed that the 2008 Constitution fulfilled Principle
10> because the Pyidaungsu Hluttaw does not have the power to refuse the qualified membership of
the Tribunal, which is nominated by the President under section 328 of the 2008 Constitution.

According to Principle 15 of the Basic Principles on the Independence of the Judiciary, decisional
independence of justices is assured by professional secrecy regarding deliberations and confidential

information while performing their duties. Moreover, justices can enjoy personal immunity from civil

52 This Congress was held in Milan, 26 August- 6 September 1985 and endorsed by General Assembly Resolutions 40/32 of 29
November 1985 and 40/146 of 13 December 1985.

53 The independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the law of the country. It is
the duty of all governmental institutions to respect and observe the independence of the judiciary.

5% Persons selected for judicial office shall be individuals of integrity and ability with appropriate training or qualifications in law.
Any method of judicial selection and judicial appointments shall be safeguarded against improper motives. In the selection of justice,
there shall be no discrimination against a person on the grounds of race, color, sex, religion, political or other opinion, national or
social origin, property, birth or status, except the requirement that a candidate for judicial office must be a national of the country

concerned, which shall not be considered discriminatory.
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suits for monetary damages for improper acts or omissions in the exercise of judicial functions under
Principle 16.

However, regarding the Constitutional Tribunal, the 2008 Constitution was silent on the
principles of judicial independence, professional secrecy and immunity.

The principle of professional secrecy and immunity is prescribed in section 33 of the Law of the
Constitutional Tribunal that no proceeding of civil suits or criminal cases are instituted against the
Chairperson or any of the Members, in respect of any act done in the execution of his respective duties
in good faith.

Another one of the basic principles of judicial independence is that everyone has the right to be
tried by ordinary courts or tribunals using established legal procedures.> However, the 2008
Constitution did not provide access to individuals to submit a complaint to the Tribunal because only
six state organs can do so, namely; the President of the Union, the Speaker of the Pyidaungsu Hluttaw,
the Speaker of the Pyithu Hluttaw, the Speaker of the Amyotha Hluttaw, the Chief Justice of the Union
Supreme Court, and the Chairperson of the Union Election Commission. Furthermore, only the Chief
Minister of the Region or State, Speaker of the Region or State Hluttaw, the Chairperson of the Self-
Administered Division or the Self-Administered Zone Leading Body and ten percent of all the
representatives of the Pyithu Hluttaw or Amyotha Hluttaw could apply for the Tribunal’s
constitutional review by the means prescribed in section 326 of the Constitution.

The judicial remedy of a constitutional complaint is a highly effective means of legal protection
of fundamental rights and freedoms. For individual complaints over constitutionally protected
fundamental rights, the 2008 Constitution foresaw access to the Supreme Court through writ
applications modeled after the Indian Supreme Court. According to Section 377 of the 2008
Constitution, every citizen of the Union of Myanmar has the right to apply for writs for the protection
of their fundamental rights given by the Constitution to the Union Supreme Court. Thus, individuals,
while not legally able to submit complaints to the Tribunal, can still do so through a circuitous route
with ten percent of MPs to the Constitutional Tribunal, who are mentioned in section 326 of the

Constitution, but such an application has not yet been submitted.

55 Principle 10 of the Basic Principles on the Independence of the Judiciary, Adopted by The Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, hold in Milan, 26 August- 6 September 1985 and endorsed by General Assembly
resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.
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III. Conclusion

Although the First Term Tribunal made an effort to pave an effective constitutional adjudication
system during the first year, the Tribunal was confronted with an unmethodical impeachment by the
Parliament. Moreover, the three amendments of the Constitutional Tribunal Law after the ULO case
allowed the Legislature to interfere in the constitutional adjudication system so that the independence
of the Tribunal became a controversial issue. The newly formed First Term Tribunal also endeavored
to reinforce the provision of erga omnes effect of the Tribunal’s decisions, but it is still limited in the
Constitutional Tribunal Law. The challenges that faced the Tribunal in the initial period of its
functioning had a profound impact upon the independence of the Tribunal. In its experience, the
Tribunal persistently tried to reform the Constitutional Tribunal Law and seek various approaches to
strengthen the decisional independence of justices against improper outside influence.

In studying the legal framework of constitutional court laws in some AACC member institutions,
it can be found that stipulating commitment clauses for the guarantee of judicial independence is
common. Another finding of this paper is that the legal precautions for party detachment should be
provided in the Constitutional Tribunal Law to promote the decisional independence of justices. Doing
so in the future may help the Constitutional Tribunal Law of Myanmar to foster judicial independence.
Constitutional and legal provisions alone will, however, not have any effects without their strict
observation in practice.

Moreover, in analyzing the selection processes of constitutional justices, it can be seen that
various methods are used such as coordination between the legislature and the executive, the
involvement of all three branches of state powers, or by a common decision of the judicial branch and
independent committees. Regardless of the methods used, constitutional justices must be detached
from the individual interests of those who appoint them. Relating to the impeachment of constitutional
justices, this paper supports the awareness gained from Myanmar’s experience that justices should not
be impeached or removed on the grounds of mere disagreement with the merits of a decision. The
authorized body having impeachment power should not excessively exercise its power and
inappropriately use it with an attitude incompatible with constitutionalism.

In the author’s view, it is good that the Constitutional Tribunal of Myanmar is authorized by
section 38 of the Constitutional Tribunal Law to establish rules and regulations relating to its
proceedings, internal order, and administration. This is because the rationale for this power lies in
securing the independence and autonomy of the Tribunal and in allowing self-governance in the

constitutional adjudication system.
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The next point is that the 2008 Constitution did not provide individuals access to submit a
constitutional complaint and to seek relief for their constitutional rights directly to the Tribunal, but
the direct access to the Supreme Court through writ applications is allowed. The individuals may
probably submit with a circuitous route through ten percent of MPs to the Tribunal. Therefore, there
is a risk that the power to review the constitutionality of statutes and government actions that breach
constitutional rights will become dependent upon the referral of the Supreme Court and upon the MPs’
request.

The establishment of the Constitutional Tribunal aims to ensure the constitutionality of statutes
and government actions by striking down unconstitutional statutes. Thus, in my opinion, the
relationship between the government branches and the Tribunal, especially the proper relationship
between the law-making power of the Legislature and the Tribunal, may emerge as an important legal
issue in need of careful consideration. Judicial independence requires not only the formal provisions
mentioned above but also the observing, implementing, and enforcing of these constitutional
provisions, laws, and constitutional decisions by the other branches of government. Promoting and
strengthening judicial independence is not the duty of the judiciary only; it is the duty of all

government institutions to respect and preserve it.
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The Constitutional Court Act of Republic of Korea.

The Constitutional Tribunal Law of the Union of Myanmar.

The Federal Constitutional Law on the Constitutional Court of the Russian Federation. The Organic
Act on Procedures of the Constitutional Court B.E. 2561 (2018).

The Constitutional Tribunal’s Rules of the Union of Myanmar.
The official website of AACC - http://aacc-asia.org/en/5/2/members.aacc#/.

Simon Butt, “The DPR Attacks the Constitutional Court — and Judicial Independence,” Indonesia at
Melbourne, October 10, 2022, https://indonesiaatmelbourne.unimelb.edu.au/the-dpr-attacks-the-
constitutional-court-and-judicial-independence/Decisions of the Constitutional Tribunal of the
Union of Myanmar
Petition No.1/2011
Petition No.2/2011
Petition No. 1/2012
Petition No. 2/2012
Petition No. 1/2016
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Table 1:

Decisional Independence of Constitutional Justices:
Practice of Myanmar and Overview of Legal Framework in certain AACC Members

Appendix

Amendments of the Constitutional Tribunal Law

Provision contained
in the 2008 Constitution

Original Provision of
Constitutional Tribunal Law
(2010)

Amendment provision of
Constitutional Tribunal Law by
Law No. 4/2013

Section 321- The President shall
submit the candidature list of total
nine persons, three members
chosen by him, three members
chosen by the Speaker of the
Pyithu Hluttaw and three members
chosen by the Speaker of the
Amyotha Hluttaw, and one
member from among nine
members to be assigned as the
Chairperson of the Constitutional
Tribunal of the Union, to the
Pyidaungsu Hluttaw for its
approval.

Section 6- The President shall
submit the list of total nine
members elected in accord with
the provision of section 4 and the
name of a member from among
them to be assigned as the Chair-
person to the Pyidaungsu Hluttaw
and obtain its approval.

Section 6- The President shall
submit the candidature list of total
nine persons, three members
chosen by himself, three members
chosen by the Pyithu Hluttaw
Speaker and three members
chosen by the Amyotha Hluttaw
Speaker and one member from
among nine  members in
coordination with the Pyithu
Hluttaw Speaker and the Amyotha
Hluttaw Speaker to be assigned as
the Chairperson of  the
Constitutional Tribunal of the
Union, to the Pyidaungsu Hluttaw
for its approval.

Section 12 (i) - reporting in respect
of the performance of their
functions and duties to the relevant
President or the Pyithu Hluttaw
Speaker or the Amyotha Hluttaw
Speaker who chooses them.

Section 324- The resolution of the
Constitutional Tribunal of the
Union shall be final and
conclusive.

Section 23- The decision of the
Constitutional Tribunal is final
and conclusive.

Section 23- The decision passed
by the Constitutional Tribunal
relating to the matter submitted by
a Court under sub-section (g) of
section 12 shall be applied to all
cases.

Section 24- The resolution of the
Constitutional Tribunal of the
Union under Section 23 shall be
final and conclusive.

Section 25- The decisions of the
Constitutional Tribunal shall have
effect on the relevant Government

departments, organizations and
persons or on the respective
region.

Section 25 of original law was
repealed.
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Legal Protection of Trademark-related matters in Myanmar: From “First-to-Use” to “First-to-File” Principle

I. Introduction

Myanmar (formally known as “Burma’) has had a market economy since 1988. Myanmar entered
as a member of the World Trade Organization (WTO) on 1%t January 1995 and thereafter became a
member of the World Intellectual Property Organization (WIPO) on 15" May 2001. In order to bring
itself in line with international IP standards, Myanmar has been obliged to abide by and implement
the provisions of the agreement on Trade-Related Aspects on Intellectual Property Rights (TRIPS),
which provides some exceptions to compliance for Least Development Countries (LDC). As a result
of the agreed extension by the TRIPS Council Meeting, the new deadline for LDCs to comply with
the TRIPS is 1% July 2034.!

At the regional level, Myanmar has been an ASEAN member country since 1997 and is also
bound to adapt an IP related legal framework under the ASEAN Framework Agreement on Intellectual
Property Cooperation (1995) and to enhance ASEAN cooperation in IP law enforcement and its
protections. Thus, Myanmar has to prepare for the accession to the International Convention and
Treaties according to the ASEAN IPA Action Plan (AIPRAP) like other ASEAN Member States.?

One milestone for the Myanmar Intellectual Property Sector was the enactment by the Ministry
of Commerce of the Trademark Law, Copyright Law, Industrial Design Law and Patent Law in 2019.
However, these Laws will come into force only on the date which is prescribed in the notification
issued by the President. Among these four laws, the Trademark Law was the first to become effective
starting from 1% April 20233 as did the Trademark Rules 2023.* Both the Industrial Design Law and
Copyright Law came into effect starting from 15t October 2023 respectively® while the Patent Law
came into effect on 3" May 2024.

The Trademark Law aims inter alia at protecting the interests of right holders, and creating a
system of fair market competition by prohibiting the entry of mark counterfeiting and counterfeit
goods into the market. It also seeks to improve the quality of regional products that may have
penetrated the global market through the protection of geographical indications.®

The newly effective Trademark Law 2019 establishes the legal basis for trademark application,

examination and registration of trademarks in the context of international conventions. It can be said

! https://www.un.org/ldcportal/tags/trips.

2 See the updates to the ASEAN IPR Action Plan at https://www.aseanip.org/resources/asean-ipr-action-plan-2016-2025

3 Notification No.82/2023 dated 10" March 2023 of the State Administration Council.

4 Notification No. 17/2023 dated on 31 March 2023 of the State Administration Council.

5 Notification No.217/2023 dated 18" October 2023 of the State Administration Council and Notification No. 218/2023 dated 18™
October 2023 of the State Administration Council.

¢ The Trademark Law s.2(0), GI registration last for the existence of its reputation.
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that the evolution of trademark law and trademark rules are in accordance with the aim of both

international and regional harmonization.

II. Past: “First-to-Use” principle

In respect of trademark matters, there was no specific law on trademark until 2019. The learned
Judges in Myanmar Courts have looked the provisions of English Common Law and Case Law.
According to the case law of Myanmar, prior use prevails over registration status. A trademark is
protected on the basis of the “first-to-use” principle.” There was no specific law but related laws
protected the trademark rights. Registration of trademark was not compulsory but the mark owner
used to register under the Registration Act 1908 and Registration of Deeds Law 2018. Trademark
registration is carried out at the Office of Registration of Deeds as a declaration of ownership and then
announced with cautionary notice in State-owned newspapers, with notice of international marks being
placed in English newspapers. The common practice is to register, declare and use the mark. The

protection starts from the date of actual use and the protection period is not limited.

1. Remedies under the Common Law

In case of trademark infringement by a third party, the trademark owner can take an action under
the common law of tort for passing-off/civil suits or criminal proceedings. Any infringer who uses a
false mark, counterfeits a mark, or makes or possesses any instrument for counterfeiting a trademark
or sells goods with a counterfeit mark can be subject to criminal proceedings under the Myanmar Penal
Code, 1860.% In an infringement action, the plaintiff has to prove that he is the true owner of the
trademark and that the defendant is using a get-up which is either the same or similar to his trademark.

In a passing-off action, the question of fraud or probability of deception is immaterial. The
proprietor has first to prove that he has used the mark and has acquired a reputation in it in the business
concerned. He then has to prove that what the defendant has been doing is to cause the defendant's
goods to be confused with the plaintiff's goods. In the result, the customers are led to believe that they
are obtaining the goods of the plaintiff when in fact they are obtaining the goods of the defendant.’

The relief obtainable in these actions are an injunction, damages and other ancillary relief. An

7In U Kyaw v. U Ba Aye 1962 B.L.R (C.C) pp. 187-190 case, property in or right in respect of a mark may be acquired by the user.
8The latest amendment of Penal Code is in 2019.
° U Tin Latt (a) U Sai Latt & one other v. U Kyaw Nyein, 2001 (B.L.R) p. 216.
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injunction is the most effective as it is a specific order of the court directing the defendant to refrain
from the acts of infringement or passing-off.

After reviewing a number of trademark infringement proceedings, it is noticeable that the civil
remedies are preferred by the trademark proprietors even though both civil and criminal remedies are

available.

III. Present: “First-to-File” principle

Registration is mandatory for protection of trademark rights under the new law. The new law has
introduced a “first-to-file system” so that any “existing” trademarks which are registered under the
Registration Act and marks in actual continuous use in the course of trade are required to be filed
online during the soft opening period.!? The re-filing of trademark applications is meant to keep
trademark rights effective and to prevent unnecessary disputes resulting from late filing. When the
grand opening period is starting, the registration can be done through WIPO file, in person at the
reception counter of the IP Department.

On application for registration, a mark will be examined on formal and absolute grounds. If it
meets the requirements, it will be published for opposition within 60 days on the IP Department’s
website.!! If there is no opposition, the Registrar will approve the issuance of the certificate of
registration. In case of an opposition request, the mark will be re-examined on both absolute and
relative grounds. The declaration of the invalidation and cancellation of the registration of a mark will
be undertaken in line with the provisions mentioned in Chapter (XV) of the Trademark Law. The
registration can be done by the trademark proprietor himself or representatives, or registered
professional (namely; lawyer, trademark agent, IP agent). A trademark representative must be a
Myanmar citizen who has passed a representative training course and has an online “WIPO file user

account” with the Department of Intellectual Property.

1. Statutory Trademark Rights

The statutory rights of registered mark proprietors are included in the new law. Trademark

10 Notification n0.63/2020: the priority of registration period started from 1 Oct 2020 until the day before trademark registration was
officially accepted on 26 April 2023. Notably, the implementation of some provisions of the Law such as creating IPR Central
Committee, IPR Agency and IPD, including online filing before coming into effective the Law is carried out in accordance with the
Interpretation of Expression Law.

Uhttps://ipd.gov.mm/translate/publication-for-opposition-of-trademark
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protection starts from the filing date. The owner of the registered mark has a right to prevent the use
by any other person, without his consent in the course of trade, of an identical or similar mark for
identical or similar goods or services. The mark proprietor is entitled to transfer his registered
trademark rights or grant permission to use his registered mark to any other person or legally formed
organization.

The rights relating to a registered mark are the right to pursue civil actions and criminal
proceedings, or both, against those who infringe it.!> The protection granted to a trademark registration
is ten years for an initial period, and it can last indefinitely if the registration is renewed every ten
years.

Well-known marks are defined based on the standard norms accepted by many countries in the

new Trademark Law.

2. Disputes Settlement Mechanisms

The statutory provisions for the protection of trademark rights include administrative measures
and border controls. Enforcement power has been granted to different bodies including courts, custom
offices, and the police. The Intellectual Property Rights Central Committee,'3 the Intellectual Property
Rights Agency, and the Intellectual Property Department (IPD) are the main bodies to implement the
IP Laws and to develop IP related practices in line with international and regional standards.

The Trademark Law grants the Supreme Court the authority to establish particular courts to settle
trademark disputes. However, existing courts such as the High Court of the Yangon Region, the
Kyauktada District Court, Courts in Self-Administered Zone, Self-Administered Areas and District
Courts are currently conferred jurisdiction to adjudicate trademark infringement cases. Under s.104 of
the Trademark Law, infringement disputes can be dealt in an amicable way or through arbitration or
litigation. The provisions in the Evidence Act, the Code of Criminal Procedure, the Code of Civil
Procedure, and other relevant existing laws may be applied by the Court. In the absence of substantive
law to solve the certain matters, Myanmar Courts apply general law based on English common law
and precedents which reflects the principles of equity, justice and good conscience.

IV. Brief comparison between old practice and new law

Prior to the Trademark Law, there were no specific methods of registration, opposition to the

registration, trademark search, particular administrative bodies, protection of well-known marks and

12 The Trademark Law, s.38(a) (ii).

3The Intellectual Property Rights Central Committee includes an official from governmental and non-governmental organizations.
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so on. The new Trademark Law specifically establishes the legal basis for the application, examination
and registration of trademarks, including the protection of well-known marks and legal remedies.
The registration of a trademark at the Office of the Registration of Deeds was voluntary in the
past but registration at the IP Department is now compulsory under the Trademark Law. The
voluntarily registered mark owner commonly used to announce the cautionary notice every three years
in state-owned newspapers. Furthermore, the protection of the trademark started from the filing date,
not the time of actual use as in the past. The trademark law explicitly prescribes that the protection
granted to a registered trademark owner is ten years for an initial period, and it can last indefinitely if
the registration is renewed every ten years. Hence, watching trademark databases regularly is critical

in order to keep trademark protection active as it is necessary to renew marks on time.

V. Legal Protection of well-known mark

The definition of well-known mark is promulgated in the new law along with criteria for the
recognition of marks as well-known mark by the Trademark Rules.!* The elements to determine a
well-known mark relied on the “WTO Joint Recommendation Concerning Provisions on the
Protection of Well-Known Marks (1999)” (hereafter Joint Recommendation) which was adopted by
the Paris Union Assembly and WIPO General Assembly in September 1999. The Paris Convention
specifically provides for the protection of well-known marks under Article 6 bis. The World Trade
Organization (WTO) set down minimum standards for many forms of intellectual property regulation
in the TRIPS Agreement, which specifically provides the well-known mark protection in article 16(2).
The joint recommendation is intended to clarify, consolidate and supplement the existing international
protection of well-known marks established by the Paris Convention and TRIPS. Thus, Trademark
Law in Myanmar includes the conditions for the protection of well-known marks in line with other
countries.

The registration of identical or similar marks for identical or similar goods or services which may
be misleading and harmful to the owner of the well-known mark may be refused by the Registrar on
application of the registration.!> Hence, a trademark cannot be registered if it is identical with or

confusingly similar to other registered marks or well-known trademarks in respect of goods or services

4 The Trademark Rules contained detailed provisions on the registration and examination of marks, opposition to registration,
priority claims, and criteria for well-known mark.
15 The Trademark Law 2019, s.14 (e & f).
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identical with, or similar to, those bearing the well-known trademark. The registrar will then perform
an inspection of the application and publish the trademark if there is no opposition. The important
factor for a well-known mark is its’ substantial use and being well-known among consumers or a large
sector of the relevant market. The use of registered well-known marks on dissimilar goods when the

use is likely to dilute the reputation of the original mark holder is also protected against.

1. Eminent exemplary cases

The first foreign trademark infringement case brought under the common law of passing-off was
John Walker & Sons Ltd., v. U Than Shwe!® in the 1960s. The appellant argued that his trademarks
(words & striding figure) had been used on bottles of whisky that are well-known and sold by him in
Burma since 1925. The sale of the respondent's blood tonic under such a get-up was likely to confuse
purchasers into believing that it was produced or sponsored by or in some way connected in the course
of trade with him and he is therefore entitled to a perpetual injunction. The respondent admitted that
the trademarks “Johnnie Walker” were well-known as being associated with the whisky produced by
the appellant but contended that the use of these trademarks on an entirely different commodity was
unlikely to confuse the public into believing that it was in any way connected with the appellant.

The Trial Court dismissed the appellant’s suit after arriving at the finding that the suit for
infringement fell under s.54 of the Specific Relief Act. It held that while a suit for infringement was
maintainable it could not establish the likelihood of confusion in the use of the mark on different goods
(whiskey and blood tonic).

On appeal it was found that based on the evidence that it could not be said that the use of the
appellants mark by the respondent was likely to deceive or cause confusion to members of the public
that the goods vended by the respondent were manufactured by or in any way connected with the
appellant. As the result the appeal was dismissed with costs.

To summarize this case, the reputation of the mark was not taken into account as an issue in the
judgment. Thus, an owner of a trademark in respect of a particular commodity has no right to prohibit
or prevent another person from the use of such mark in connection with goods of a totally different
character. If the John Walker case were brought to the Court today, in my opinion, the Judgement
would be reversed under the new Trademark Law. The well-established mark “Jonnie Walker” should
be protected on a number of grounds including the need to prevent unfair use of a mark’s reputation,

the use of visual and phonetic similarity, and the need to prevent consumer confusion and unfair

16 1968 B.L.R (C.C) p.73.
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competition through the use of others’ good title.

In U Soe Lwin v. U Htain Lin (2010)"7, the court referred the decision of the Jonnie Walker case.
In that case, the plaintiff Eleven Media Group published “Eleven” Journals such as Eleven Sports
Journal, Premier Eleven Sport Journal and the Weekly Eleven News Journal. It sued the owner of
“Lucky Eleven Whisky”. The plaintiff sought a temporary injunction against the respondent on
account of the use of the similar word “Eleven” on its whisky. The respondent argued that the brewery
company was not related with the media and was not in the same market. The Court dismissed the
application due to the difficulties in finding a likelihood of consumer confusion between the Eleven
media Group and Lucky Eleven Whisky. Thus, the use of similar mark on different goods is not

actionable.

VI. Conclusion

In order to get legal protection of trademark rights, registration is mandatory. It has evidentiary
value that includes the date of application or the priority date of the trademark. In case of disputes,
registration is the best and easiest evidence and competition in determination of one’s existence in a
particular market. Thus, it is clearly prescribed that registration is a prerequisite for the protection of
proprietorship. It is recommended to the trademark proprietors (local or foreign) to register the
trademarks.

The new law gives recognition to well-known marks and may enjoy exclusive rights if it is
registered. In line with the principles of the Paris Convention and TRIPS as well as of the Joint
Recommendation, registration is not required to enforce the rights to a well-known mark. The
reproduction, imitation or translation of a well-known mark by a third party without the owner’s
authorization is prohibited. Notwithstanding, the necessity of registration for the protection of well-
known marks is not waived and it still remains as a crucial factor for the purpose in Myanmar. If the
well-known mark is not registered, its protection can cover only the identical or similar goods or
services that may cause a likelihood of confusion to the public.

In order to determine whether a mark is regarded as well-known, the Court may take into account

the degree of recognition by the relevant sector of the public, the duration, extent and geographical

17 Criminl Miscellenous Case No. 94/2010
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area of the use or promotion, and overall reputation of the mark, and make an assessment of the value
associated with the mark within and beyond the borders of the trademark owner’s sales territory.
To conclude, law provides the only way to protect trademark rights. The implementation of a

transparent trademark law will ensure the protection of the rights of the proprietors of trademarks.
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A RTT EEICBT D EBEEER OHER
The Power of the Senate President of the Kingdom of Cambodia
Ube =k
LIM LYHONG *
Abstract

This paper examines the power of the Senate President of the Kingdom of Cambodia. The
Senate was established in 1999 as part of a solution to a political crisis after the 2™ legislature of
the Election of Members of the National Assembly.

This paper first provides a brief overview of the Senate and its roles. It then analyzes the
roles and power of the Senate President. The article argues that, in contrast to the relative
passiveness of the Senate over the past 25 years, the Senate of the current mandate (2024-2030)
is likely to assume a more active role, given the enduring influence of the incumbent Senate
President, who previously headed the executive branch for over three decades in Cambodia's
contemporary history.

The paper then raises the significance of, and issues associated with, such increased activism
in the Parliamentary System of Cambodia. The significance of this development lies in the fact
that, given the close relationship among the Senate, the National Assembly, and the government,
political stability is likely to continue to prevail in the country. However, the Senate President is
also likely to exert influence over government policy, which will in turn minimize the role of the
National Assembly. This dynamic may lead to a shift in the balance of power among the Senate,

the National Assembly, and the government within the parliamentary system of Cambodia.

* Adjunct Lecturer, Royal University of Law and Economics, Cambodia (71> AR 7 « ESLIERK T IEH Shakhl)
Email : limlyhong2014@gmail.com
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Nagoya University Asian Law Bulletin (ALB) — Submission Guidelines

September 26, 2024

Editorial Board

Nagoya University Asian Law Bulletin (ALB) publishes academic research papers on topics related to law and politics in Asia, including comparative

studies, legal and rule of law development assistance, or the Japanese language for legal studies.

ALB publishes research articles, research notes, case analyses, book reviews, documentation, and translated articles. We consider only those

submissions which were not published previously, except for translated articles.

I.  Eligibility for Submission

The following persons are eligible to submit articles to the Nagoya University Asian Law Bulletin (ALB). However, this does not apply to invited
papers.

1. Full-time faculty members (professors, associate professors, and practitioner-teachers) of the Graduate School of Law (GSL) and the Center for
Asian Legal Exchange (CALE), Nagoya University;

2. Previously associated with 1;

3. Emeritus professors of the GSL, Nagoya University;

4. Designated associate professors, full-time lecturers, designated lecturers, assistant professors, designated assistant professors, and researchers at the
GSL and the CALE, Nagoya University;

5. Previously associated with 4;

6. Graduate students, graduate research students, and credited auditors of the GSL, Nagoya University. However, a letter of recommendation from their
academic advisor is required;

7. Those who have completed the Master's Course or Doctoral Course of the GSLaw, Nagoya University;

8. Those who have completed the Research and Education Center for Japanese Law and hold a degree equivalent to a master's degree or higher. 9. other
students approved by the Editorial Board;

9. Other persons approved by the Editorial Board;

10. Those who submit under 4, 5, 7, 8, and 9, but are not professors or associate professors of a Japanese university, require a letter of recommendation

from a professor, associate professor, or professor emeritus of a Japanese university;

II. Language
The articles must be submitted in English or Japanese. (The Japanese scripts to be published in horizontal alignment.)
Notwithstanding the language of the submission, a research article or a research note must be accompanied by a 300-word abstract in English.

III. Length

(1) For submission in English, a research article shall be about 8,000 words. A research note or other types of articles shall be of about 4,000 words.
For submission in Japanese, a research article shall be of about 20,000 characters. A research note or other types of articles shall be of about
10,000 characters. (These lengths are inclusive of graphics, footnotes, and bibliography)

(2) For reasons deemed by the editorial board to be substantively relevant to the revelation of valuable data or documents, a research note etc. may be
published up to the length of 8,000 words in English or 20,000 characters in Japanese.

(3) There are no length limits for records or proceedings related to a research report.

IV. Technical Instructions to Authors
1. The title of the paper, and the full name should be written on the top of the first page. Abstract (only for research articles and research notes) and
contents should be followed. Working email and affiliation of the author should be written in the first footnote.
2.  Heading and subheadings are expected to adopt the following orders:
Chapter — I, I 111, ...
Section—1, 2,3, ...
Paragraph — (1), (2), (3), ...
Clause — (a), (b), (¢), ...
3. The paper should be in principle written in Microsoft Word. In case of different software being used, the author must consult with the editorial
board in advance.
4. The page layout of the article must conform with the following details:
(1) Paper size: A4
(2) Margins: 35mm (top) and 30mm (bottom, left and right)
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(3) Number of characters and lines: (For Japanese) horizontally 40 characters on each line and vertically 35 lines; (For English) 32 lines.
(4) Word size: 10.5 pt (Japanese/ English).
(5) Word font: MS Mincho (Japanese); Times New Roman (English).
5. Footnotes should be set as follows:
(1) Footnotes at the end of the relevant pages, not endnotes.
(2) Word size: 8 pt (Japanese/ English).
(3) Word font: Consistent with the main text.
6.  Authors writing in English are required to provide the bibliography according to the Chicago Manual of Style 17th Edition. Authors writing in
Japanese are expected to prepare the bibliography following the style which they are familiar with.
7. Graphics, pictures or tables should be submitted in a separate file. Captions for these graphics, pictures or tables should be properly numbered
with specific indication of the place to which they are expected to belong in the final published version.

V. Submission Process

Authors are requested to submit the application form and full paper to the editorial board (email address cale-publication@law.nagoya-u.ac.jp) by the

designated deadline.

VI. Peer-Review Process
(1)  The full papers, including those invited for special or other features, will be published only after having gone through deliberations by the
editorial board.

(2)  The final decision will be notified to the author by email.

VII. Revisions
The author is allowed to revise only the first draft of the full paper. However, as a matter of principle, any major revisions or additions even to the first
draft are not acceptable.

VIII. Publication

(1) In principle, the Bulletin is published once every year.
(2) The Bulletin is published in PDF form on the website of the Center for Asian Legal Exchange, Nagoya University.
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