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Future of Competition Law in ASEAN
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One of the most important pillars of the ASEAN
Community is the ASEAN Economic Community
(AEC) that all ASEAN leaders agreed to establish in order
to transform ASEAN to “ --higher levels of economic
dynamism, sustained prosperity, inclusive growth and
integrated development of ASEAN.” Therefore, all ASEAN
leaders agreed to adopt “ *the AEC Blueprint which
each ASEAN Member States (AMSs) shall abide by and
implement the AEC by 2015. The AEC Blueprint will
transform ASEAN into a single market and production
base, a highly competitive economic region, a region
of equitable economic development, and a region fully
integrated into a global economy***" To achieve the goal
of AEC Blueprint in turning ASEAN into a highly
competitive economic region, ASEAN needs some tools
to facilitate the AEC’ s goals. The ASEAN Regional
Guidelines on Competition Policy (Guidelines) was one of
the action tasks in the AEC Blueprint to help achieving
this goal. The Guidelines was completed by the ASEAN
Experts Group on Competition (AEGC) in 2010 with the
assistance from InWEnt-Capacity Building International,
Germany in order to be a common living reference for all
AMSs in introducing, implementing and developing their
competition policies conforming to the context of ASEAN
economic integration. The goals of the Guidelines are to
enhance the development of competition policies of all
AMSs in order to create the fair competition environment
and stimulate the highly competitive economic region
within ASEAN. The Guidelines sets the common standard
for ASEAN members to achieve in the scope of competition

policy and competition law, roles and responsibilities of

competition agencies, enforcement powers, due process,
capacity building, advocacy and international cooperation.
It also facilitates another action task in endeavoring to
introduce competition law in all AMSs by 2015.

There is a close connection between the role of the
Guidelines and the AEC’ s goal on becoming a highly
competitive economic region in the way that the Guidelines
facilitating the achievement of turning ASEAN into highly
competitive economic region. The Guidelines elaborates
the definition of the competition policy and its benefits. A
significant benefit of the competition policy is introducing
a “level playing field” for all market players. The level
playing field allows market players to play fairly under the
same rules. It also foster competition.

Competition law is one of the elements of the definition
of competition policy. Competition law is regarded as “the
rule of the game” that monitors and encourages all market
players to compete fairly. In other words, competition law
creates the level playing field and protects competition
process. A market that has level playing field and good
competition process will be more competitive than
monopolistic or oligopolistic market. Level playing field
and competition process which are the benefits of having
competition policy and competition law are desirable
environmental factors in stimulating ASEAN into highly
competitive economic region.

The Guidelines also benefits the process of ASEAN
economic integration. By implementing and adhering to
the framework of the Guidelines, AMSs will have a tool
to cope with trade and investment barriers resulting from
private anti-competitive behavior. Merely, the adoption of
government measures in reducing trade and investment
barriers cannot successfully achieve single market and
production base and highly competitive economic
regions. It is also necessary to reduce trade and investment
barriers occurring from private sectors. The goals of AEC
Blueprint cannot be fully achieved unless the public and

private barriers to trade and investment in ASEAN are
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eliminated at the same time. In other words, it is necessary
to eliminate trade and investment barriers caused by
both, the government and private sectors, in order to fully
achieve the goals of AEC. Otherwise, the reduction of
government barriers will not fully succeed if it is replaced
by private barriers. Examples of anti-competitive behaviors
that could impede the competitive market in ASEAN
and hinder process of economic integration are including
cartels and bid-riggings, abuse of dominant positions,
anti-competitive mergers and acquisitions and unfair
methods of competition. This is the very reason why the
Guidelines recommend all AMSs to prohibit these anti-
competitive conducts. If all ASEAN countries can adhere
to the recommended prohibitions under the Guidelines,
anti-competitive conducts will be detected and penalized.
This will result in business firms in one ASEAN country
will have more opportunities to compete in other ASEAN
countries, which are the goals of ASEAN in being a single
market and economic integration. Then competition
process will be fostered and stimulating the creation of
highly competitive economic region.

However, in reality, there are challenges that obstruct
the successful implementation of the Guidelines. The
challenges can be divided into five main groups :
challenges found in the competition policy, competition
law, enforcement, non-aware of competition culture and
challenges relating to international cooperation. Among
these challenges, enforcement is the most serious one.
Generally speaking, ineffective enforcement is quite a
common problem for new and immature enforcement
agencies around the word, including enforcement agencies
in ASEAN. For example, after more than a decade of
enacting the Competition Act in Thailand, there is no
single case decided by the Thai court yet. This ineffective
enforcement are caused by a number of factors : the lack
of independence of the competition committee, the lack of
political will to support the enforcement and inadequate

talented human resources and limited budget. With

regards to challenge relating to competition policy, there
is conflict between competition policy and other national
policy in Indonesia, Thailand, Singapore and Vietnam.
Concretely, these countries have policies prioritizing state-
owned enterprises (SOEs) or government-linked companies.
Inappropriate substance of competition laws and delay
in adoption of implementation regulation (secondary
legislation) are the challenges relating to competition law.
The challenge with regards to international cooperation is
also important since cross-border international or regional
cartel and cross-border mergers cannot be avoided when
AEC become more integrated among AMSs themselves
and with world economy. Thus, the effective investigation
of anti-competitive conducts, the exchange of information
and the technical assistance are required at both regional
and global level in order to successfully prosecute serious
anti-competitive conducts that adversely affect competition
and market. All aforementioned can be possible through
international cooperation with other countries in the area
of competition law enforcement.

Recognizing the above-mentioned challenges, the AEGC
has adopted the ASEAN Competition Action Plan (ACAP)
2016-2025 in order to overcome those challenges. The key
strategic measures included in the ACAP are (1) putting
in place competition laws for all AMSs that do not have
them and effectively implement national competition
laws in all AMS based on the Guidelines; (2) establishing
comprehensive technical assistance and capacity building
for effective enforcement of national competition laws;
(3) establishing platforms for regular exchange and
engagement; (4) establishing competition enforcement
cooperation agreements to effectively deal with cross-border
commercial transaction and (5) developing a regional
strategy on convergence for the greater harmonization
of competition policy and law in ASEAN. The future of
competition laws in ASEAN will largely depend on how
effectively the aforementioned strategic measures are going

to be carried out.
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