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< Foreword <

On the Launching of the Asian Law Bulletin

AIKYO Masanori"

For legal scholars in Japan, legal study focusing on Asian countries had
not been popular for a long time. When | intended to study Vietnamese law at
my graduate school, my professors and seniors advised me not to pursue that
path because Asian law was not a mainstream subject. The most important
reason was because there was no job opportunity for researchers in Asian law.

The way legal scholarship developed in Japan has not changed very
much up till now. But the younger generation legal scholars today are aware
of the importance of doing research in laws of Asian countries and have the
courage to pursue this research mission. This is becoming a new academic
trend.

Several factors led to this substantive change. First, the time has come
that it is becoming indispensable in the Japanese scholarship, both in
academic and professional terms, to study laws of Asian countries and not
only the laws of western countries in the traditional Japanese academic
context. Second, for the younger generation scholars, Asia itself is an
extremely fascinating region. They discover the great significance of their
in-depth engagement with the region. Third, it is undeniable that legal
assistance programs implemented by Japanese government to support legal
reform in countries in Asia throughout the last 20 years resulted in the
dispatch of a significant number of legal practitioners to these countries. They
have accumulated significant research and knowledge about laws in Asia.

Asia being a society of law in its diverse forms coexisting with
Confucianism, Buddhism, Christianity and Islam is indeed a region that
should have been shining like jewels for the pursuits of legal study.

Moreover, an ASEAN Economic Community has been launched since
2015. As a result, it is expectable that the situation of law in Asia will go

* President of the Aichi Prefectural University Corporation, Nagoya University Professor Emeritus.
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through dramatic transformation. After the European Union was launched, the
situation of law in Europe went through dramatic changes. In the same way,
the establishment of the ASEAN Economic Community will bring with it
significant impacts not only on the world of business but also upon the way
political and social lives evolve as well as on the legal circle in the region. It is
now the imperative of the time that rules accompanying the globalization of
the contemporary world, including those related to the rule of law, good
governance, democracy, etc, be set up and promoted in Asia with no room for
holding back.

That being said, most of ASEAN States Members used to have difficult
histories of being colonized or occupied by the West and Japan. And many of
them remain to be at the developing country status, having to make hard
efforts to move on with their economic development and democratization.

ASEAN countries are also very diverse in historical and social
backgrounds. Down-to-earth efforts to conduct well-organized research in
each of these countries are indispensable.

Since its establishment, CALE has created a large cooperation network
with universities, research institutes, ministries of justice and other state
institutions in Asian and ASEAN countries. Many scholars and professionals
in these Asian countries also graduated and earned a degree from Nagoya
University.

Making use of these Asian legal research networks to disseminate
information related to laws in Asian countries is a very precious effort.

The ALB is launched in response to the needs of the time. Using the
modern medium of an online journal, it can promote mobility and offer easy
accessibility to many people who are interested in Asia. This is an extremely
important mission.

I hope the ALB will be widely used by people in the world and it will
help us depict the “present” of the law of countries in Asia.

vil






SR

B7O7 T#HE1 ORBRRICE ITAEAMABMEDEEMNRRE L
EDN—FTFAE—a Y

AREFEIT. 20152 A 8 H. BT/ AN ULY RIS TR L4 R KFE
BEREE W 15t o 2 — « RKFBRIEFMIER R OEBES VR U L [HT Y
7 A OFRICEBT 22 BHREEFRFALORLE] FH-—OMEE I L D A
XThD,

0‘0 0’0 0‘0

Special Features
Constitutional Protection of Fundamental Values and
Harmonization of Rules in the Context of Integration in East Asia

These special features are collection of presentation papers, subsequently
revised, by the speakers at the first session of the international symposium
on “Multi-layered Constitutionalizationin the Context of Integration in East
Asia”, which was organized by the Center for Asian Legal Exchange and the
Graduate School of Law of Nagoya University on February 8, 2015 at Hotel
Mielparque Nagoya.
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Challenges Facing Regional Constitionalization in East Asia in the Context of Globalization

AN kAR
OBATA Kaoru

Abstract

We can now speak about constitutionalization in (North and South) East Asia. In fact, the
ASEAN (Association of Southeast Asian Nations) plus Three (China, Japan and Republic of
Korea) Summit has already declared an East Asian Community as their long-term objective
since 2005. The ASEAN decided to establish the three ASEAN communities: Political-Security,
Economic, and Socio-Cultural Communities in 2015.

The purpose of this article is to identify some challenges facing these movements, comparing
them to the European experience. Main findings are as follows:

First, the engine for the East Asian constitionalization always reside in ASEAN, while
the two giants in the region, China and Japan have not been directly involved in the process so
far. Thus, the originally European concept of variable geometry is not simply applicable to the
situations there.

Second, among the ASEAN communities, the Economic Community (AEC) is
outstanding in terms of concretization. The AEC is said to be motivated by promotion of
foreign investments. On the other hand, efforts in the fields of social security and employment
are still weak.

In sum, in East Asia, there is a real risk that their integration would be narrowed down
into a tool to facilitate the countries’ absorption into globalized economy. In this context,
legalization of regional standards is unavoidable, and of course legal assistance is so important
in this regard.

It is therefore submitted that too much attention to economic aspects or the step by step
approach starting from economic integration would only contribute to hindering autonomous
development of peoples in the region in the context of globalization. At the same time, we have
to take a cautious approach to constitutionalization, taking the legal nihilism subsisting in this
region into due consideration.

" RHIE, 20154F 2 A 8 HICHRT L AN UL Y 4 R CBIME S L7z 2014 (REA R A TR R OMIE) Riks
o TRT TR T DL BIEERFLORE] 1B\ T{To7Z, " Towards Multi-Layered Constitutionalization in East
Asia and Related Challenges” & B3 5 ICIR Ao, HHNE, FELDEEEFT L2 FETH 720, FET D D
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The Venice Commission’s Involvement in the Establishment of a Human Rights

Protection System in Asia - (Variable) Geography and other relevant issues”

Schnutz Rudolf Diirr™

Abstract

This paper, presented at the CALE Conference on “Multi-layered Constitutionalization in the
Context of Integration in East Asia” (Nagoya, 8 February 2015), examines various avenues for
establishing an Asian human rights protection system. A proposal to establish an Asian Court of
Human Rights was made by the Constitutional Court of Korea at the 3rd Congress of the World
Conference on Constitutional Justice in Seoul in September 2015.

Following an overview of existing regional human rights protection systems in Europe, the
Americas, Africa, the Arab League as well as earlier attempts in Asia, the paper looks into issues
which should be addressed in setting up an Asian system. These include the scope ratione loci and
notably the question whether and which international organisation could provide an institutional
framework for the system. A key to success is the question which criteria participating countries
should fulfil. Drawing on European organisational structures, the author recommends a system of
variable geometry, in which first only few likeminded countries participate. Later, partial opt-outs
could be envisaged in order to enable also hesitating countries to participate but these countries
should not be in a position to limit progress of the likeminded group of countries. The paper insists
that from the outset the purpose of adding a regional layer of human rights protection in Asia
should be full individual access in order to achieve a high common standard of human rights
protection in Asia. While the system should be specifically designed for the Asian continent, a
reference to Asian values must not be used to reduce the level of protection provided. The
necessary dialogue on establishing the Court should involve many actors (universities, civil
society, constitutional and supreme courts, etc.), even if eventually a treaty will have to be
prepared by governments.

Contents
L. Introduction
1. Venice Commission
2. World Conference
II. 3rd Congress of the World Conference on Constitutional Justice — the Korean
proposal to establish an Asian Court of Human Rights

* This article was submitted to the ALB editors for publication on October 12, 2015.

" Head of Constitutional Justice Division at the Venice Commission of the Council of Europe and Secretary General
of the World Conference on Constitutional Justice. This intervention was made in a strictly personal capacity and
does not necessarily reflect the official position of the Venice Commission or the Council of Europe.
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III. Existing systems of Human Rights protection as a model
1. Europe
2. Americas
3. Africa
4. Arab League
5. Asia / Pacific
IV. Issues to be addressed in the establishment of an Asian system for the
protection of human rights
1. Scope ratione loci
2. Scope ratione personae - the ultimate goal: individual access
3. Scope ratione temporis
4. Asian values
5. Networking
V. Conclusion

l. Introduction

This paper was prepared for the seminar “Multi-layered Constitutionalization in the
Context of Integration in East Asia” (Nagoya, Japan, 8 February 2015)', which gave
occasion to ponder various issues, which ought to be taken into account in establishing a
human rights protection system in Asia. However, before going into the substance, we will
present the Venice Commission and the World Conference on Constitutional Justice in

order to explain why these bodies are involved in this topic.

1. Venice Commission

Founded in 1990, right after the fall of the Berlin Wall as a response to this event, the
Venice Commission is an advisory body of the Council of Europe. I should point out that
the Council of Europe, which has 47 member States covering nearly the entire European
continent, is distinct from the European Union, which has 28 member States.

Being part of the Council of Europe, the Venice Commission is open to the

participation of non-European countries and has a total of 60 member States, including the

! The author is most grateful to Prof. Obata and CALE for organising the seminar and for inviting him as a speaker.
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47 members of the Council of Europe. Excluding the Middle East’, in Asia, Kazakhstan,
the Republic of Korea, and Kyrgyzstan are full members and Japan is an observer.

The Venice Commission is composed of independent experts in the field of
constitutional law. They are mainly university professors and judges of constitutional or
supreme courts.

The main activity of the Commission consists of providing legal opinions for the
preparation of constitutional reforms and para-constitutional legislation (electoral laws,
legislation on the structure of the Judiciary etc.).

The Commission only acts upon request, which can come from the State concerned, the
organs of the Council of Europe or international organisations that participate in the work
of the Venice Commission (the European Union, OSCE/ODIHR). In practice, most of the
requests for advice come from Governments and Parliaments, but the Commission also
provides amicus curiae briefs for Constitutional Courts when they ask for them.

Typically, the State concerned prepares a draft constitution or draft law and sends it to
the Venice Commission for opinion. The Commission will then establish a working group
of its members (called rapporteurs) who first prepare individual comments on the basis of
the text received. Then, they travel to the country concerned where they meet with the
authorities - Government, Parliament (including opposition), if appropriate the
Constitutional Court, the Supreme Court or the Judicial Council - as well as with civil
society.

On the basis of the comments and the results of the visit, the rapporteurs prepare a draft
opinion with the assistance of the Secretariat. This draft opinion is communicated to all
member States of the Commission, including the member State concerned, which can send
a reply. Finally, the draft opinion is discussed with all members and the requesting
authority, before it is adopted at the plenary session of the Commission in Venice. Most
importantly, the opinions of the Venice Commission are public and they are available on
the web-site of the Venice Commission. In its opinions, the Commission makes
recommendations on how to improve the draft text concerned. As such, the opinions are
not binding, but often political bodies such as the Monitoring Committee of the

Parliamentary Assembly of the Council of Europe or the European Union will call upon

% Israel is a member, the Palestinian National Authority has a special co-operation status
http://www.venice.coe.int/ WebForms/members/countries.aspx.
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the State concerned to implement these recommendations and sometimes such calls can
carry a heavy political weight.

While the centre of the work of the Commission is the preparation of opinions, the
Commission also works for the implementation of the Constitutions and the principles
contained in them. It does so by supporting Constitutional Courts and equivalent bodies,
foremost by fostering an international dialogue between constitutional judges.

As a basis for this dialogue, the Venice Commission provides a permanent platform for
the exchange of information between courts. Tools for this exchange are the CODICES
database®, which provides information about important cases from over 80 Constitutional
Courts, Constitutional Councils, Constitutional Chambers and Supreme Courts in Europe,
Asia, Africa and the Americas, as well as from the European Court of Human Rights, the
Court of Justice of the European Union and the Inter-American Court of Human Rights.
All contributions are prepared by liaison officers appointed by the courts themselves.

The liaison officers also have access to the confidential on-line Venice Forum, through

which the courts can quickly exchange information and request assistance.

2. World Conference

The useful work of the Venice Commission with Constitutional Courts soon
attracted the attention of non-European Courts, first in Western Africa, through the
Association of French Speaking Constitutional Courts — ACCPUF — which asked to join
the Venice Commission in the production of the CODICES database in 2002.

First with ACCPUF, then with other regional or language based groups of
constitutional courts, the Venice Commission concluded co-operation agreements, in
particular with the Southern African Judges Commission, the Conference of
Constitutional Control Organs of Countries of New Democracy (CIS countries), the
Union of Arab Constitutional Courts and Councils, the Ibero-American Conference of
Constitutional Justice, the Conference of Constitutional Jurisdictions of Africa and, of
course, the Association of Asian Constitutional Courts and Equivalent Institutions.

It was in 2005, following a visit of a delegation of the Constitutional Court of

Indonesia to Strasbourg, that the author had the honour of representing the Venice

3 www.CODICES.CoE.int.
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Commission at the 3™ seminar for Asian Constitutional Court Judges in Ulaan Baatar.
This series of conferences was initiated and sponsored by the German Konrad Adenauer
Foundation. In Ulaan Baatar, the Venice Commission offered to co-operate with the
Asian Courts.* The participating courts® were invited by the Venice Commission to
contribute to the CODICES database and to participate in the Venice Forum.

Given that through this and similar arrangements over the years with other regional
and linguistic groups® the Venice Commission had already started to co-operate with
courts in a large part of the World, the Commission tried to bring all the constitutional
courts, constitutional councils and supreme courts together at the first World
Conference on Constitutional Justice, in Cape Town, South Africa on 23-24 January
20009.

On the basis of a declaration’ adopted at this event, the Venice Commission assisted
a Bureau, composed of representatives of the regional and linguistic groups, in the
establishment of the World Conference as a permanent body. A first draft of the Statute®
was discussed inter alia with the Circle of Presidents of the Conference of European
Constitutional Courts in October 2009°. At the time, the European Courts were still
sceptical, which led to the draft being further revised at various meetings of the
Bureau'® and it was finally adopted during the 2™ Congress of the World Conference on
Constitutional Justice, hosted by the Federal Supreme Court of Brazil in Rio de Janeiro,
Brazil on 16-18 January 2011."

The Congress in Rio de Janeiro gave a fresh impetus to the discussions. This enabled

the Bureau to prepare a final version of the Statute, which was adopted at another

* http://www.venice.coe.int/AACC/mgl_speech_sc.htm.

5 The Constitutional Council of Cambodia, the Constitutional Courts of Indonesia, the Republic of Korea, Mongolia
and Thailand, and the Supreme Court of the Philippines.

8 Conference of European Constitutional Courts, Association des Cours Constitutionnelles ayant en Partage 'Usage
du Frangais (ACCPUF), Southern African Chief Justices Forum, Conference of Constitutional Control Organs of the
Countries of New Democracy, Union of Arab Constitutional Councils and Courts, Conference of Constitutional
Jurisdictions of the Portuguese-Speaking Countries, Ibero-American Conference of Constitutional Justice.

7 http://www.venice.coe.int/ WCCI/WCCJ_CapeTown_E.asp.

¥ Prepared at its meeting in Merida, Mexico, in April 2009, on the occasion of the VIth Ibero-American Conference
of Constitutional Justice (http://www.cijc.org/CONFERENCIAS/MEXICO/Paginas/default.aspx - accessed
02/02/2015).

K http://193.226.121.81/default.aspx?page=congres/congres (accessed on 02/02/2015)

19 Meetings of the Bureau took place in Venice on 12 December 2009 and 5 June 2010.

! Eighty-eight Constitutional Courts, Constitutional Councils and Supreme Courts as well as 10 regional and
linguistic groups of courts from Africa, the Americas, Asia and Europe participated in this congress on the topic
“Separation of Powers and Independence of Constitutional Courts and Equivalent Bodies".
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meeting on 23 May 2011 in Bucharest during the XV Congress of the Conference of
European Constitutional Courts.

According to its Article 10, the Statute'? entered into force on 24 September 2011
with the accession of 30 Constitutional Courts, Constitutional Councils or Supreme
Courts exercising constitutional justice.

The World Conference has three organs, the General Assembly, the Bureau and the
Secretariat. The General Assembly meets on the occasion of the congresses, which are
held every three years. The Bureau, meets annually, is composed of representatives of
the 10 regional and linguistic groups and three Courts elected by the General Assembly.

Article 1 of the Statute provides that the World Conference promotes constitutional
justice — understood as constitutional review including human rights case-law — as a key
element for democracy, the protection of human rights and the rule of law. The World
Conference pursues its objectives through the organisation of regular congresses, by
participating in regional conferences and seminars, by sharing experiences and case-law
and by offering good services to members on their request.

The main purpose of the World Conference is to facilitate judicial dialogue between
constitutional judges on a global scale. Due to the obligation of judicial restraint,
constitutional judges sometimes have little occasion to conduct a constructive dialogue
on constitutional principles in their countries. The exchange of information that take
place between judges from various parts of the world in the World Conference further
the reflection on arguments, which promote the basic goals inherent to national
constitutions. Even if these texts often differ substantially, discussion on underlying
constitutional concepts unites constitutional judges from various parts of the world who
are committed to promoting constitutional justice in their own country.

These judges sometimes find themselves in situations of conflict with other state
powers because of decisions they had to hand down. Their participation in the World
Conference provides them with a forum that enables them to exchange information
freely with their peers in a framework where judges from other countries can offer
moral support. This support can be important in upholding constitutional principles,

which the judges are called upon to defend in their line of work.

12 http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-WCCJ%282011%29001 -e.
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Conversely, the Courts and Councils, members of the World Conference commit to
the principles of the World Conference and they may see their membership suspended
by the General Assembly of the World Conference in case of flagrant violations of these

principles."’

I1. 3" Congress of the World Conference on Constitutional Justice — the Korean

proposal to establish an Asian Court of Human Rights

From 28 September to 1 October 2014, the World Conference on Constitutional
Justice organised its 31 Congress in Seoul upon invitation by the Constitutional Court
of the Republic of Korea. At the time of the Congress, the World Conference on
Constitutional Justice already united 94 Constitutional Courts and Councils and
Supreme Courts in Africa, the Americas, Asia and Europe.'*

While the first two congresses of the World Conference in Cape Town and in Rio de
Janeiro were simple gatherings of constitutional courts and the groups uniting them, the
3rd Congress, hosted by the Constitutional Court of the Republic of Korea on
28 September to 1 October 2014, was the first one to be governed by the Statute.

Four sessions at the 3™ Congress in Seoul dealt with the main topic ‘Constitutional
Justice and Social Integration’ whereas a fifth, closed session undertook a stock-taking
of the independence of the courts."

An important element of the 31 Congress was the key-note speech for session II by the
host, President Park Han-Chul of the Constitutional Court of the Republic of Korea. In this
speech'®, President Park proposed to establish such an Asian Court of Human Rights.

The Seoul Communiqué, which was adopted by the participants of the 3™ Congress,
supported up this proposal stating:

“Furthermore, the participants were informed about the initiative of the

Constitutional Court of the Republic of Korea to promote discussions on human

13 Article 9 of the Statute.

495 Courts are members as of 02/02/2015: http://www.venice.coe.int/WebForms/pages/?p=02_WCCJ.

'3 At its meeting in Venice in 2013, the Bureau had decided that the independence of the member courts should be a
permanent topic for future congresses.

1 http://www.venice.coe.int/ WCCJ/Seoul/docs/WCCJ_key-note-session_2-Park_ENG.pdf.
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rights co-operation, including the possibility of establishing an Asian human
rights court based on international human rights norms, in order to enhance
human rights protection in the region. Recognising the great contribution by
existing international human rights Courts in Europe, the Americas and Africa to
the protection of human rights in the respective regions through the effective
implementation of international human rights norms, the participants encourage

participating Asian Courts to promote such discussions.”*’

While the Seoul Communiqué was an important step for President Park’s initiative, a
concrete follow-up was of course necessary. The next step was the preparation of a
‘feasibility’ report. President Park charged the main organiser of the 31 Congress, the
Deputy Head of International Relations of the Court, Ms Lim Kook-Hee to prepare a
report on the possibilities for establishing such a Court.

In this framework, Ms Lim Kook-Hee participated in the 101* plenary session of the
Venice Commission (Venice, 12-13 December 2014) and visited Strasbourg on 15
December 2014 where she met with various resource persons: Mr Michael O’Boyle, the
Deputy Registrar of the European Court of Human Rights, Mr Philippe Boillat, the
Director General for Human Rights and the Rule of Law of the Council of Europe and Mr
Jorg Polakiewicz, the Director of the Directorate of Legal Advice and Public International
Law of the Council of Europe as well as with the Secretariat of the Venice Commission.

The Venice Commission was also able to assist in establishing contact between the
Korean Court and the Inter-American Court of Human Rights. A Korean delegation visited
the Inter-American Court in January 2015.

I am convinced that in order to get such a complex project moving, many actors on
several levels have to work together. Knowing their interest in this topic from previous
visits in Japan, I had the pleasure of suggesting to the Constitutional Court of Korea to
contact Prof. Obata and Prof. Ejima. I am most grateful to the Centre for Asian Legal
Exchange - CALE'® for having taken the generous initiative of bringing us together here in

Nagoya.

17 hitp://www.venice.coe.int/weci/seoul/ WCCJ_Seoul_Communique-E.pdf.
'8 http://cale.law.nagoya-u.ac.jp/index_eng.html (accessed 03/02/2015).
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Let me give you a brief overview of the existing regional human rights protection

systems before I turn to the various issues which should be addressed in such an endeavour.

I11. Existing systems of Human Rights protection as a model

There are major regional human rights protection systems in Europe, the Americas,

Africa and the Arab countries. Due to restrictions of time, I can only refer to some of them.

1. Europe

In Europe, two major international organisations deal — at least partially — with human
rights. The oldest and the organisation specialised in the field is the Council of Europe,
which nearly covers the entire continent'® with its 47 member States. The Council of
Europe is the “mother” organisation for the European Court of Human Rights in
Strasbourg. However, the Council of Europe not only hosts the Court, the contribution of
the whole organisation is essential for the functioning of the Court. The Council’s
Committee of Ministers supervises the execution of the judgments and its various other
parts assist the member States in living up to the Convention’s commitments. The Council
of Europe provides legislative support for drafting (including through the Venice
Commission), provides human rights training for judges, prosecutors, police, prison guards
and other categories of civil servants, promotes human rights education in schools, trains
youth leaders and provides many more services that help the states in improving human
rights.

At the same time, the Council of Europe also monitors the member States’ performance
in fulfilling their commitments.”® Of course, the central body that monitors human rights

protection is the European Court of Human Rights, which is the result of the merger of two

' With the exception of Belarus and Kosovo, which are not yet Council of Europe member States.

2 For example the Anti-Torture Committee CPT (http:/www.cpt.coe.int/en/), the Anti-Corruption body GRECO
(http://www.coe.int/t/dghl/monitoring/greco/default _en.asp) but also many others
(https://wed.coe.int/ViewDoc.jsp?id=132237&Site=COE, accessed 03/03/2015)
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bodies — the European Court and the Commission for Human Rights — through Protocol 11
to the European Convention on Human Rights in Strasbourgzl.

Following the exhaustion of national remedies, individuals can appeal to the European
Court of Human Rights, which will first decide on admissibility (a high percentage of
cases are inadmissible). The Court has 47 members (one for each party), but it decides in
chambers of seven judges. Following the decision of a chamber, the parties may request a
referral of the case to the Grand Chamber, which is composed of 18 Judges™.

Following the accession of many Eastern European States to the Council and Europe
and their accession to the European Convention on Human Rights, the case-load of the
Court increased dramatically, culminating in a delay of some 160.000 cases in 2011.
However, the member States effectively reformed the Court, the most important element
being the introduction of Protocol 14 to the Convention, which reduced the number of
judges required for admissibility decisions from three to one. Together with procedural
streamlining and an important enlargement of the Registry, these reforms resulted in a
decrease of the number of pending cases to 69.900 in early 2015.% This reform was thus
an enormous success.

On the other hand, the European Union, which has 28 member States, established the
Court of Justice of the European Union in Luxembourg. This Court originally dealt with
economic issues only but it was forced by a national court, the Constitutional Court of
Germany, through the Solange I judgment™, to establish its own human rights jurisdiction.
Without a specific legal basis for the protection of Human Rights, the Court of Justice first

”25. In

drew inspiration from “constitutional traditions common to the Member States
practice, this meant that the Luxembourg Court followed the case-law of the Strasbourg
Court.

A new element came in when the European Union proclaimed its Charter of
Fundamental Rights in 2000 and, especially, when the Charter was transformed into

binding law through the Lisbon treaty in 2009. With the Charter, new dynamics developed.

2! Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms, restructuring
the control machinery established thereby, Strasbourg, 11.V.1994, Since its entry into force on 1 November 1998,
this Protocol forms an integral part of the Convention (ETS No. 5).

2 http://www.echr.coe.int/Documents/FAQ_GC_ENG.pdf (accessed 03/02/2015)

% http://www.humanrightseurope.org/2015/01/stat-attack-launch-of-the-european-court-of-human-rights-judicial-
year/ (accessed 03/02/2015).

** Solange I, BVerfGE 37, 271 ff.

% Court of Justice of the European Communities, case Nold 4/73 [1974] ECR 491, §13.
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It is not only the Court of Justice of the EU that interprets the Charter, but national
Constitutional Courts also refer to it in their judgments®. This means that in Europe, in
respect of the EU and its 28 member States, which are all parties to the European
Convention on Human Rights as well, two European Courts deal with human rights and
they apply two parallel human rights treaties.

The Charter contains a number of rights which do not exist in the Convention, for
instance Article 8 on data protection. However, many of the fundamental rights contained
in the Charter overlap with rights contained in the European Convention on Human Rights
Convention, for example the right to a fair trial under Article 6 of the Convention is
covered by Article 47 of the Charter. It is these overlapping rights that bring about the
danger of divergent interpretation between the two texts.

The emergence of a human rights system with two basic texts, interpreted by two
separate courts, could easily lead to a divergence in protection standards and this should be
avoided.”” It is also very important from the point of view of the individual to make it clear
which human rights standards he or she can rely on and which Court will have the final say
in human rights matters. The member States also insist that the EU, to which they have
devolved many competences, is bound by the same standards as they are themselves and
the EU needs to be coherent and credible in its relations with other States.”® Even if the EU

has developed a reasonably well-functioning system of internal control over its own

%6 A number of Constitutional Courts have referred to the Charter. Most active in this regard were the Constitutional

Court of Austria (U466/11-18, U1836/11-13 of 14.03.2012, G 47/2012, G 59/2012, G62,70,71/2012 of
07.06.2014,66/2013 of 12.03.2014, U466/11-18, U1836/11-13 of 14.03.2012, KR 1-6, 8/00 of 12.12.2000) and the
Constitutional Court of Belgium (146/2013 of 07.11.2013, 49/2011 of 06.04.2011, 103/2009 of 18.06.2009, 58/2009
0f 19.03.2009, 167/2005 of 23.11.2005). Other examples are the Constitutional Courts Croatia (SuS-1/2013 of
14.11.2013), Poland (P 9/04 of 31.01.2005), Romania 967/2012 of 20.11.2012 ) or Spain 37/2011 or 28.03.2011,
292/2000 of 30.11.2000 ).

7 There is already an example of a very wide interpretation of the Fundamental Rights Charter, that, if pursued could
potentially lead to divergent interpretation. In the case the judgment in Aklagaren v Hans Akerberg Fransson (Case
C-617/10 REC, Aklagaren v. Hans Akerberg Fransson), the Court of Justice of the European Union used a very wide
interpretation of the applicability of the Convention when it held that the EU Charter applied wherever a state acts
“within the scope of European law”; see Polakiewicz, Jorg, Concluding remarks: Present Challenges and Future
given at the Conference Fundamental Rights in Europe: A Matter for Two Courts, Oxford Brookes University,
Strasbourg, 13 June 2014, available at http://www.coe.int/en/web/dlapil/speeches-of-the-director/-
/asset_publisher/ja71RsfCQTP7/content/-fundamental-rights-in-europe-a-matter-for-two-courts-?.

8 Since Solange I, the European Union has taken up human rights as a key topic, not only within the Union — for
instance with the establishment of the Fundamental Rights agency in Vienna — but also in its external relations, where
often there is a conditionality between trade or accession agreements and human rights protection. In accession
negotiations, now in the Balkans, with Albania, Montenegro and Serbia, the EU strongly insists on improvements in
the human rights field (see conditions for EU membership at http://ec.europa.eu/enlargement/policy/conditions-

membership/index_en.htm).
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activity, external control is necessary. This is why the Lisbon treaty obliges the European
Union to become a party to the European Convention on Human Rights®.

The very idea of the European Union, an international organisation joining the
European Convention on Human Rights, which only envisages the membership of
individual States, is complicated®’. Given that it has taken over certain competences from
its member States, the European Union had already become a member of other
international organisations in these fields, for instance the UN Food and Agriculture
Organisation or the World Trade Organisation®'. However, accession to the European
Convention on Human Rights does not follow the same logic.

On the basis of Article 6.2 of the EU Treaty and Article 59.2 of the Convention™?,
which had opened the way for EU accession to the Convention, the Council of Europe and
the European Union prepared a Draft Accession Agreement’, which was then submitted
to the Court of Justice of the European Union for opinion.

Already in 2011 — before the end of the negotiations on the Draft Accession Agreement
- the Presidents of the Strasbourg and the Luxembourg Courts had adopted a joint
communication, welcoming accession.”* However, in its Opinion 2/13 of 18 December
2014 the Court of Justice of the European Union brought the process of accession

effectively to a halt.’® The strong insistence by the Court in its Opinion on “preserving the

2 Article 6.2: “The Union shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the Treaties.” This
second sentence was an indicator of a struggle between the EU and member states, which agree to the goal of an
external control of acts of the Union but which do not wish give the EU a general competence in human rights
matters, fearing that then the EU would exercise a general control of human rights also in the member states.
Accession of the Union to the Convention had been envisaged before the Lisbon Treaty, but already in 1996, the
Court of Justice of the European Communities had found that there was not a sufficient legal basis in the treaties
(Opinion 2/94 [1996] ECR 1-1759). In order to pursue this goal, the Lisbon Treaty introduced such an explicit legal
basis in Article 6.2 TEU, Odermatt, Jed, The EU’s Accession to the European Convention on Human Rights: An
International Law Perspective, KU Leuven, Working Paper No. 136 — April 2014,

https://ghum kuleuven.be/ggs/publications/working_papers/new_series/wp131-140/wp136-odermatt.pdf (accessed
10/2014).

39 For criticism of this approach, see Schilling, Theodor, On Equal Footing: The Participation Rights Envisaged for
the European Union After Its Accession to the European Convention on Human Rights, Human Rights Law Review,
2014, 14, p. 197-229.

31 Odermatt, Jed,ibid.

32 This paragraph had been introduced by Protocol 14 to the Convention.

33 Available at http://www.coe.int/t/dghl/standardsetting/hrpolicy/Accession/Meeting_reports/
47_1(2013)008rev2_EN.pdf.

3% Joint communication from Presidents Costa and Skouris, 24 January 2011, available at
http://curia.europa.eu/jcms/upload/docs/application/pdf/2011-02/cedh_cjue_english.pdf.

3 http://curia.europa.eu/juris/document/document. jsf?text=&docid=160882&pageIndex=0&
doclang=EN&mode=req&dir=&occ=first&part=1&cid=138983; press release
http://curia.curopa.cu/jcms/upload/docs/application/pdf/2014-12/cp140180en.pdf (accessed 03/02/2015).

36 Odermatt, Jed, Court of Justice of the European Union finds Draft Agreement on EU Accession to ECHR is
Incompatible with EU Law, Cambridge Journal of International and Comparative Law, Post 20 December 2015,
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37 will make accession of the Union to the

specific characteristics of the EU and EU law
Convention hard to achieve.

Following a thorough analysis of the Opinion, negotiations are likely to resume. The
negotiators have to satisfy not only the stringent demands of the Court of Justice, but they
also have to remain acceptable for the 19 non EU members States, which are parties to the
Convention, especially Russia and Switzerland. Without ratification of the accession
agreement by all 47 member States of the Council of Europe (and the EU itself), no
accession is possible. This means that each member State has a de facto veto power.
Difficult negotiations therefore lie ahead.

It will also be interesting to see how European Constitutional Courts react to Opinion
2/13. The very strong insistence of the Luxembourg Court on the fully autonomous nature
of EU law™® puts into question the achievements of the Solange I process. It was the
opening of EU law to external influences in the field of human rights which enabled the
German Constitutional Court to come to the conclusion in the Solange II judgment that the
EU provided a sufficient level of protection from the viewpoint of national constitutional
law. Maybe Constitutional Courts will resume control of EU law according to national
constitutional standards.

While the delay in the accession of the European Union is deplorable, not least from the
viewpoint of the Union itself, the relations with some of its member States are a more
serious challenge for the European Court of Human Rights.

Due to the conflict between the European Court of Human Rights and Russia, the entry
into force of Protocol 14, simplifying the procedure of the Court, was considerably delayed.
The reason for this conflict are judgments, which — it seems — displeased the Russian
authorities, starting with Ilascu v. Moldova and Russia*® where Russia was held
responsible for the acts of the de facto authorities in the region of Transnistria in the

Republic of Moldova.

http://cjicl.org.uk/2014/12/20/court-justice-european-union-finds-draft-agreement-eu-accession-echr-incompatible-
eu-law (accessed 03/02/2015).

37 Paragraph 161 of Opinion 2/13.

38 «___the Member States have, by reason of their membership of the EU, accepted that relations between them as
regards the matters covered by the transfer of powers from the Member States to the EU are governed by EU law to
the exclusion, if EU law so requires, of any other law”, paragraph 193 of Opinion 2/13.

3 ECtHR, Ilagcu and others v. Moldova and Russia, no. 48787/99.
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Even more resented was the Kononov v. Latvia judgment”. Russia was not even a
party in these proceedings, but the European Court of Human Rights found no violation of
the Convention when Latvia sentenced Mr Kononov for war crimes, which he committed
as a communist partisan in 1944,

Another conflict opposes the United Kingdom to the European Court of Human Rights.
In the case Hirst v. UK, the European Court held that the UK violated the Convention
when it denied all prisoners without distinction the right to vote*'. This judgment has not
been implemented in the UK and — probably to avoid outright conflict — the Committee of
Ministers postponed this judgment’s execution until 2015.* For the general public, another
judgment was even more contentious, Abu Qatader v. UK, where the Court prevented the
expulsion of an Islamist hate preacher to Jordan because of the danger that he might be
tortured there. As a consequence, the UK Government wants to adopt a human rights bill,
which would break the formal link between British courts and the European Court of
Human Rights, which had been established by the Human Rights Act.*> The question
whether the United Kingdom should leave the European Convention on Human Rights is
being seriously considered.*

Even in Switzerland a wave of resentment against the European Court of Human Rights
has built up, especially on the right wing of the political spectrum. This may be related to
the traditional Swiss insistence on its independence and the rejection of the idea of “foreign
judges”. While it is unlikely that Switzerland will leave the European Convention on
Human Rights, such discussions probably contributed to the insistence of Switzerland on

‘subsidiarity’ in the process of reform of the Court. *

40 ECtHR, Kononov v. Latvia, no. 36376/04; On this point see Vermin, J, Crossing the line, Russian Law Online,
http://www.russianlawonline.com/content/crossing-line.

* For arguments for and against implementation, presented to the House of Lords, European Court of Human Rights
rulings: are there options for governments?, Vaughne Miller, International Affairs and Defence Section, House of
Lords Library, Standard Note SN/IA/5941.

*2 Decision adopted by the Committee of Ministers at the 1208th meeting (23 25 September 2014),
http://www.coe.int/t/dghl/monitoring/execution/reports/pendingcasesEN.asp?CaseTitleOrNumber=hirst&StateCode
=UK.&SectionCode.

# Conservatives plan to scrap Human Rights Act — read the full document
http://www.theguardian.com/politics/interactive/2014/oct/03/conservatives-human-rights-act-full-document.

* Theresa May: Tories to consider leaving European Convention on Human Rights: http:/www.bbc.com/news/uk-
politics-21726612; see also arguments presented by Vaughne Miller, International Affairs and Defence Section,
House of Lords Library, Standard Note SN/IA/6577

* Swiss Parliament: 13.3237 — Interpellation, Kiindigung der Konvention zum Schutze der Menschenrechte und
Grundfreiheiten, http.//www.parlament.ch/d/suche/seiten/geschaefte.aspx?gesch_id=20133237; La Suisse sera plus
isolée si elle dénonce la Convention, interview with Prof. Walter Kélin, http://www.tdg.ch/suisse/La-Suisse-sera-

encore-plus-isolee-si-elle-denonce-la-Convention/story/22597456/print.html; Bundesrat vehement gegen Kiindigung
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Notwithstanding these challenges, the European Court of Human Rights is an
outstanding success. Human rights protection has become a key element of European legal

culture and many Europeans are rightly proud of these achievements.

2. Americas

Like the European system until the entry into force of Protocol 11 to the Convention in
1998%, the Inter-American human rights protection system has two main components: the
Inter-American Commission on Human Rights, established in 1959 and the Inter-
American Court of Human Rights, established in 1979. Both organs now have their legal
basis in the American Convention on Human Rights, which was ratified by 25 States.*’

The Inter-American Commission has its seat in Washington D.C. It is composed of
seven Commissioners who are elected by the General Assembly of the Organisation of
American States. In addition to general country reports*, the Commission was authorised
in 1965 to examine individual cases of human rights violations® .

Domestic remedies have to be exhausted before a petition can be filed. Once a case is
found admissible, the Commission first tries to find a friendly settlement, but it will
prepare a report on the merits with recommendations if this is not possible.

In respect of States which have made a declaration accepting the jurisdiction of the
Inter-American Court™, the petitioner can request that the case be transferred by the
Commission to the Inter-American Court of Human Rights if the State does not comply
with the recommendations within two months. However, the applicants cannot bring cases
to the Court themselves. Only the States and the Commission can refer a case to the Court.

The Court has its seat in San José, Costa Rica. Its seven Judges are elected by the

General Assembly of the Organisation of American States for a period of six years. If none

der Menschenrechtskonvention, http://www.nzz.ch/aktuell/schweiz/bundesrat-vehement-gegen-kuendigung-der-
menschenrechtskonvention-1.18082582.

“ http://conventions.coe.int/Treaty/en/Treaties/Html/155.htm.

7 Trinidad and Tobago originally signed the Convention on 28 May 1991 but denounced it in 1998 referring to a
constitutional obligation, established by the Judicial Committee of the Privy Council, to speedily execute persons
convicted to the death penalty. An appeal to the Convention bodies would have delayed such executions
(http://www.oas.org/dil/treaties B-

32 American_Convention_on_Human_Rights sign.htm#Trinidad%20and%20Tobago).

48 http://www.cidh.oas.org/pais.eng.htm.
4 hitp://www.oas.org/en/iachr/mandate/functions.asp.

50 Article 62 of the Convention.
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of the even judges is a national of the defendant State, the State can nominate an ad hoc
judge.”

Like the European Court of Human Rights®*, the Inter-American Court can adopt
provisional measures “in cases of extreme gravity and urgency, and when necessary to
avoid irreparable damage to persons”.”

A unique aspect of the Inter-American system is the role of the Centro por la Justicia y
el Derecho Internacional (CEJIL).>* CEJIL is a semi-official NGO which also brings cases
on behalf of victims of human rights violations to the Inter-American Commission and
supports them in the procedure before the Inter-American Court of Human Rights. This is
particularly important for defending the rights of indigenous people or communities in
Latin America who often are unable to present formal applications on their own. The
establishment of a similar body might be of interest also for other regional mechanisms,
notably in Asia.

Another particular feature of the American system is that the Court, which supervises
the execution of its own judgments, often insists on highly symbolic forms of reparation,
such as public apologies to victims.” This is very different from the European system,
which focuses on compensation and on general (often legislative) measures, rather than
symbolic measures.

In Asia, however, it might be difficult to request public apologies from the authorities if
this would result in a ‘loss of face’.

Like the European Court, the American system faces some challenges. Venezuela
denounced the American Convention on 10 September 2013 because the Court had
allegedly given “political” judgments.

A recent issue relates to the Dominican Republic. Following a judgment of the Inter-

American Court finding a violation of the Convention by the Dominican Republic because

3! This is different from the Inter-American Commission were a national of the State concerned has to recuse
him/herself.

52 Rule 39 of the Rules of the Court (http://www.echr.coe.int/Documents/FS_Interim_measures ENG.pdf, accessed
03/02/1015).

53 Article 63.2 of the Convention.

>* https://www.cejil.org/en.

35 For example, in the Barrios Altos case Peru agreed to disseminate the judgement, make a public expression of
apology to the victims, to erect a memorial monument in Lima, to grant scholarships, school uniforms and
educational materials to the victims (http://www.corteidh.or.cr/docs/casos/articulos/seriec_87_ing.pdf).
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it refused citizenship to Haitian immigrants®®, the Constitutional Court of the Dominican
Republic found in its judgment TC/0256/14 that the instrument accepting the jurisdiction
of the Inter-American Court of Human Rights in respect of the Dominican Republic had
not been adopted in a constitutional manner. The effects of this judgment are still
unclear.”’

However, notwithstanding these difficulties, the Inter-American too is a highly
successful and effective system of human rights protection, which also contains many

elements of potential relevance for other regions.

3. Africa

The African Charter on Human and People’s Rights of 1981 establishes the African
human rights protection system, which has two components: the African Commission on
Human and People’s Rights and the African Court on Human and People’s Rights. The
Commission was established in 1986 and has its seat in Banjul, Gambia. It is therefore
often called the “Banjul Commission”. The Commission has eleven members who have
renewable six-year mandates.

The African Court on Human and People’s Rights was established by Article 1 of the
Protocol to the Charter, which was ratified by 27 States. The Court, which is composed of
11 judges, has it seat in Arusha, Tanzania. Seven States (Burkina Faso, Ghana, Malawi,
Mali, Rwanda, Tanzania and Cote d’Ivoire) have accepted the jurisdiction of the Court
including for complaints brought by non-governmental organisations with observer status
with the African Commission and from individuals. Similar to the European system, the
execution of the Court’s judgments is monitored by the Committee of Ministers of the
African Union.

Since its establishment, the Court has received 28 applications and has finalised 23 of
them. It gave its first judgment against Senegal in 2009 (inadmissibility).”® On 14 June
2013, it handed down its first judgment on the merits, finding a violation of the Charter

%% Inter-American Court’s press statement (in Spanish): http://www.corteidh.or.cr/docs/comunicados/cp_28_14.pdf
(accessed 03/02/2015).

>7 See a press statement by the Inter American Commission on this issue:
http://www.oas.org/en/iachr/media_center/PReleases/2014/130.asp (accessed 03/02/2015).

38 Application No 001/2008, Michelot Yogogombaye v. Senegal (http://www.african-court.org/en/index.php/2-
home/171-application-no-001-2008-michelot-yogogombaye-versus-the-republic-of-senegal).
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against Tanzania™. In 2014, Burkina Faso was condemned for failing to investigate the
murder of a newspaper editor.*’

In the light of this recent case-law, the African Court seems to be set on a promising
course towards an effective human rights protection system.

A specific aspect of the African system is the inclusion of group rights and people’s
rights, notably family protection by the state®', the right to self-determination®, the right to
development®, the right to peace and security®* and to a general satisfactory environment®.

On the other hand, the Charter also sets out duties of individuals such as the duty
towards ones family and society ® and to cultural values®, or the duty of non-
discrimination and tolerance.”® There is a controversial discussion about the inclusion of
duties in human rights catalogues.®” While the inclusion of reference to duties would seem
acceptable, it should be made very clear in the text that human rights cannot depend on the
prior fulfilment of duties. The respect for human rights cannot be refused, even if a person

has not fulfilled his or her duties.

4. Arab League

The League of Arab States, usually referred to as the Arab League, unites 22 Arab
States. In 1994, the League prepared the Arab Charter of Human Rights, but the text did

not enter into force. A revised version of that text was however adopted by the Arab

%9 Applications No 009&011/2011 — Tanganyika Law Society and The Legal and Human Rights Centre and
Reverend Christopher Mtikila V. The United Republic of Tanzania (http://www.african-court.org/en/index.php/2012-
03-04-06-06-00/all-cases-and-decisions/2-home/161-applications-no-009-12-joint-case), see also
http://jurist.org/forum/2013/07/roland-adjovi-tanzanian-candidates.php (accessed 01/02/2015).

50 Application Application 013/2011, Judgment in the matter of late Norbert Zongo and others v. Burkina Faso
(http://www.african-court.org/en/index.php/news/latest-news/524-judgment-in-the-matter-of-late-norbert-zongo-and-
others-v-burkina-faso); see also http://www.opensocietyfoundations.org/voices/killing-norbert-zongo-african-court-
stresses-state-obligation-protect-journalists (accessed 01/02/2015).

! Article 18.

% Article 20.

% Article 22.

* Article 23.

% Article 24.

5 Article 27.

57 Article 29.7.

% Article 28.

% Brems, Eva, Human Rights: Universality and Diversity, The Hague (2001), p. 425 seq.
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League in 2004 and entered into force in 2008.” The Arab Charter contains political, civil,
economic, social and cultural rights and the right to development.”'

The Arab Human Rights Committee is composed of seven experts elected by the
member States. It monitors the implementation of the Charter by the member States
through national reports from the parties and by issuing comments and
recommendations.

In September 2014, a ministerial meeting of the Arab League approved the statute of a
future Arab Court for Human Rights. It will enter into force with seven ratifications. The
seat of the Court is to be in Bahrain. An inter-state complaint procedure is foreseen, but

unfortunately no individual complaint mechanism.”

5. Asia / Pacific

While the current initiative of the Constitutional Court of Korea carries much weight, it
is not the first attempt to establish a Human Rights Court in the wider Asian region, in
particular in the Pacific.”

In 1985, the non-governmental Law Association for Asia and the South Pacific
(LAWASIA) tried to establish a regional human rights mechanism for the Pacific at a
meeting in Fiji, which was attended by 63 governmental and NGO delegates. ”°

A draft Pacific Charter of Human Rights was elaborated at a further meeting in Samoa
in 1989. The draft was inspired by the African Charter on Human and Peoples' Rights and

provided for civil and political rights, and some economic, social and cultural rights. A

™ http.//www.lasportal.org (Charter available in Arabic only). English text available at:

http://www 1.umn.edu/humanrts/instree/loas2005.html (accessed 03/02/2015).

"' Article 2.

7 https://www.fidh.org/International-Federation-for-Human-Rights/north-africa-middle-east/league-of-arab-

states/Human-Rights-organizations-and (accessed 02/02/2015).
¥ NGOs have made proposals on how to improve the Statute: http://www.hrw.org/news/2014/06/06/proposed-arab-

court-human-rights-empty-vessel-without-substantial-changes-draft-stat (accessed 02/02/2015)

™ Hao Duy Phan, A Blueprint For a Southeast Asian Court Of Human Rights, Asian-Pacific Law & Policy Journal,
Volume 10, Issue 2, pp. 384-433 (http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ 10.2_phan.pdf) and Hao Duy
Phan, A Selective Approach to Establishing a Human Rights Mechanism in Southeast Asia - The Case for a
Southeast Asian Court of Human Rights (2012); Imrana Jalal, P., Why do we need a Pacific Regional Human Rights
Commission?, pp. 177 seq.
(http://www.victoria.ac.nz/law/nzacl/PDFS/SPECIAL%20ISSUES/HORS%20SERIE%20VOL%20VIIl/09%20Jalal.

pdf).
75 Secretariat of the Pacific Community, Pathways for the Pacific: Regional Human Rights Mechanisms
http://www.spc.int/rrrt/publications-media/publications/item/379-pathways-for-the-pacific-regional-human-rights-

mechanisms, p. 23.
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commission supervising implementation was to be established. However, the Charter was
not adopted at the inter-governmental level.”®

A renewed call for a Pacific regional mechanism is being made under Strategic
Objectives 12.1 and 12.5 of the Pacific Plan’’ and, with the support of the Office of the
High Commissioner for Human Rights, the Secretariat of the Pacific Islands Community
prepared an excellent report on the possibilities for establishing such a system in 2012.”

In continental Asia various potential fora exist: the Asia Co-operation Dialogue79 isa
rather lose grouping of 32 Asian countries, which promotes dialogue between its members
and pursues various projects in fields such as energy, agriculture, biotechnology, tourism,
poverty alleviation, IT development, e-education and financial co-operation. However, the
Asia Co-operation Dialogue does not yet have a human rights dimension.

Conversely, as part of its “human dimension”, the Conference on Interaction and
Confidence Building Measures in Asia (CICA) is a multi-national forum for enhancing co-
operation towards promoting peace, security and stability in Asia®’. CICA has, as one of its
priorities, the promotion of respect for fundamental rights and freedoms. The relevant 2007
concept paper®’ refers to “protecting respect for fundamental rights and freedoms within
the provisions of the UN Charter, the Almaty Act and other CICA documents” as one of
the goals of CICA. The parallel action plan foresees inter alia the holding of CICA
conferences on human rights.

The initiative to establish an Asian human rights protection system could thus refer to
work done in these fora and try to include them in discussions in order to obtain sufficient
political weight.

In 2009, the Association of Southeast Asian Nations (ASEAN) established the ASEAN
Intergovernmental Commission on Human Rights (AICHR)¥. One of the main tasks of

this Commission was to prepare the ASEAN Human Rights Declaration, which was

76 Text of the Charter: http://pacific.ohchr.org/docs/Draft_Pacific_Charter Memoranda.pdf (accessed 03/02/2015).
"7 Pacific Regional Consultation for Members of Parliament on the Pacific Plan (Strategic Objective 12.5), Human
Rights Conventions & Standards and their Application to Domestic Law Policy and Practice (29 October-2
November 2007).

78 See above, footnote 76.

7 http://www.acddialogue.com/ (accessed 28/01/2015)

80 http://www.s-cica.org/page.php?lang=1 (accessed 28/01/2015).

81 http://www.s-cica.org/page.php?page_id=30&lang=1 (accessed 28/01/2015).

82 See also point 18 of the Declaration of the 2010 of the Third Summit of the Conference on Interaction and
Confidence Building Measures in Asia (http:/www.cicaistanbul.org/belgeler-8.tr.mfa, accessed 28/01/2015).

% http://aichr.org/about/.
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adopted 2012 in Phnom Penh®. The Declaration builds on the Universal Declaration of
Human Rights of the United Nations and includes both rights civil and political rights as
well as economic, social and cultural rights. The Declaration adds further rights, for
instance the right to safe drinking water and sanitation (Article 28.e). However, there were
also critical voices® which pointed to the danger that the reference to “corresponding
duties” in Article 6 of the Declaration® might be used to withhold human rights from a
person who is not considered to have fulfilled his or her duties towards society. Other
clauses questioned were the references to “national security” and “public morality” in
Article 8 of the Declaration as grounds for limiting the exercise of human rights and
fundamental freedoms.

The establishment of the ASEAN system was certainly difficult because of the diversity
of the ASEAN member States. Therefore, the adoption of the ASEAN Human Rights
Declaration was a remarkable achievement and further work will be necessary to make the

system more independent.

I11. Issues to be addressed in the establishment of an Asian system for the protection

of human rights

The task of establishing an Asian system for the protection of human rights or even an
Asian Court of Human Rights is daunting. Numerous questions need to be addressed. The
replies to these questions will determine how efficient it can be from a human rights
perspective. From the outset, we can identify obvious trade-offs between size (larger

membership) and quality.

84

http://www.asean.org/news/asean-statement-communiques/item/asean-human-rights-declaration
85 Statement by the High Commissioner for Human Rights at the Bali Democracy Forum of 7 November 2012,

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12752&LangID=E.

8 Article 6 of the Declaration reads : “The enjoyment of human rights and fundamental freedoms must be balanced
with the performance of corresponding duties as every person has responsibilities to all other individuals, the
community and the society where one lives.”
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1. Scope ratione loci

(1) Intergovernmental organisation as a basis

A major issue is that Asia lacks a continental international organisation. The European
Court of Human Rights is an emanation of the Council of Europe. The Inter-American
Court of Human Rights was established within the Organization of American States and
the African Court of Human Rights is part of the African Union. The project to establish
an Arab Court of Human Rights is set within the framework of the Arab League.

In Asia, if a continental human rights court or mechanism®’ was established such an
international organisation would need to be created at the same time. Why is such a
“framework organisation” necessary for a human rights court? Such a court or a human
rights commission needs individuals as members and they in turn need to be appointed. In
one way or another, the States, i.e. the Governments, need to be involved, first in the
drafting of the founding treaty™ or decision in establishing the mechanism. In the case of a
treaty, there is also a need to have a depositary, a body which keeps the signatures and
ratifications, as well as any declarations or reservations and notifies the parties to the treaty
thereof. Usually, the “framework organisation” fulfils this task. It is true that this function,
which resembles that of a notary, could be entrusted to the United Nations, whose treaty
office is available also for regional treaties. However, the involvement of an international
organisation can be essential in the appointment of judges or members of the human rights
mechanisms.

Depending on the model chosen, an involvement of an intergovernmental organisation
can also be necessary in the implementation of the decisions taken by the human rights
body. This is the case of the European system, where the Committee of Ministers
supervises the execution of the judgments of the European Court of Human Rights. In the
Inter-American System, the Court itself has this task.

Admittedly, it could be imagined that such a human rights body be established by an
international non-governmental body, but without the participation of States, it seems

unlikely that the decisions of such a non-governmental body would be followed by the

87 Prof Obata doubts whether a Court handing down legally binding decisions can be established: Obata, Kaoru,
Perspectives for a Regional Human Rights Regime in East Asia; How should Asians Interpret the History of
European Regional Constitutionalization, Nagoya University Journal of Law and Politics, No. 245 (2012), pp. 299-
322 (in Japanese, English translation available).

8 E.g. the European Convention on Human Rights.
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States concerned. The involvement of the States is therefore indispensable if such a

mechanism is to be effective.

(2) Participating countries

A related question is the geographical scope for the establishment of an Asian human
rights court or system. Asia is a vast continent; its countries are very diverse. They are
probably less homogenous than European countries, even with all their differences.®

While there is a geographical definition of Asia, being separated from Europe by the
Urals and the Caucasus and by the Suez Canal from Africa, there are also different
references as concerns Asia as an entity. Often, the Middle East is seen as a region of its
own. More importantly, Asia contains countries which differ widely not only in size,
history and culture but — essentially — in the respect for human rights by their Governments.
In Asia, we find genuinely democratic states but — sadly — also some of the worst
dictatorships in the World; let me only mention North Korea. Including those in such a
system would obviously defeat the purpose of protecting human rights. Therefore, the
geographical scope will need to be limited to countries that share the genuine protection of
human rights as a goal. Let us call them like-minded countries. In East and South-East
Asia, there are some which could be candidates, let me only mention South Korea, Japan,
Mongolia or Indonesia, but there are of course also others.”

We can compare the issue of including more or less Asian States to the discussion about
widening or deepening the European Union. Some countries first wanted a more profound
coherence between the member States of the EU whereas others wanted to take in new
members more quickly. Of course, one element in this discussion was the need to “stabilise”
some countries, for example democratic Greece after the end of the military dictatorship.
However, it is probably true that some countries supported the enlargement of the EU in

order to avoid its further deepening.”’

% Obata, Kaoru, Perspectives for a Regional Human Rights Regime in East Asia; How should Asians Interpret the
History of European Regional Constitutionalization, Nagoya University Journal of Law and Politics, No. 245 (2012),
pp- 299-322 (in Japanese, English translation available).

* Taiwan would probably be an interesting partner but the question of its status in international law might complicate
co-operation.

°! A similar, albeit less know discussion took place in the Council of Europe after the fall of the iron curtain. The
issue was how quickly the Council of Europe should accept new members. After having expanded to Central Europe
(Hungary, Czechoslovakia and Poland), the Deputy Secretary General of the Council of Europe, Mr Leuprecht
resigned from his post in 1997 in protest against the accession of Bosnia and Herzegovina, Croatia and Russia to the
Council (http://www.rferl.org/content/article/1085587.html, accessed 27/01/2015), see also Bates, Ed, The Evolution
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(3) Relationship to the European system

Another territorial issue concerns the borders between Asia and Europe. The Council of
Europe, and, as a consequence the European Court of Human Rights, have five members,
which geographically are either partially or totally in Asia. Both Russia and Turkey have
the larger part of their territory in Europe and Armenia, Azerbaijan and Georgia are —
according to a geographical definition — totally in Asia because they are on the south rim
of the Caucasus range, which is supposed to separate Europe from Asia. As a consequence,
the question of their participation in an Asian system of human rights protection can be
legitimately raised. The question is pertinent because the Constitutional Courts of three of
these countries (Azerbaijan, Russia and Turkeygz) are indeed members of the Association
of Asian Constitutional Courts and Equivalent Institutions and the Seoul Communiqué
calls upon the participating Asian Courts to promote discussions on the establishment of an
of an Asian Court of Human Rights.

The question that arises is whether countries already covered by the European
Convention on Human Rights, should join another regional human rights protection
mechanism. In 1998, the Venice Commission had the opportunity to pronounce itself on a
similar issue when it was asked to give an opinion on the legal problems arising from the
coexistence of the Convention on Human Rights and Fundamental Freedoms of the
Commonwealth of Independent States (CIS) and the European Convention on Human
Rights. Having established that the human rights protection resulting from the CIS
Convention was more limited than that of the European Convention, the Venice
Commission recommended for “those States which are members of the Council of Europe
or candidates to become members, ratification of the ECHR is mandatory and the ECHR

should have priority over other European systems for protection of human rights.”

of the European Convention on Human Rights: From Its Inception to the Creation of a Permanent Court of Human
Rights, Oxford (2010), p. 448.

°2 http://www.aaccei.org/ccourt?act=menibers (accessed 28/01/2015).

3 CDL-INF(1998)008, Opinion on the legal problems arising from the coexistence of the Convention on Human
Rights and Fundamental Freedoms of the Commonwealth of Independent States and the European Convention on
Human Rights, p. 13.
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(4) Seat

Whenever an international body is set up, the question of its seat needs to be decided.
The problem may be that several founding members wish to have the seat in their country.
However, unless this is a very complex body, a single seat should be chosen.”

Strasbourg was chosen as the seat of the Council of Europe and the European Court of
Human Rights because of its symbolic value for the reconciliation between France and
Germany after the war.”

Of course a special responsibility comes with the seat and hosting such a body can also

entail significant costs for the host country.

(5) Variable Geometry

In Europe, we have numerous examples of so-called ‘variable geometry’. This means
that States co-operate with others in varying composition. Some States participate in all
activities whereas others opt out of certain topics and others can opt-in by co-operating
with an existing body or organisation even if they are not a member of it. Variable
geometry exists in the European Union — in fact the term most often refers to the EU”® —
but there are also several forms of variable geometry in the Council of Europe.

For example, the Schengen area, which unites States with a common external visa
regime, was first established outside the EU, but has been integrated into the EU
legislation through the Amsterdam Treaty in 1997. The Schengen Agreement enables
border-free travel between its participating States and is probably one of the most visible
achievements of European integration. The Schengen area covers most EU members.
Croatia, Bulgaria and Romania are not yet members, but the United Kingdom and Ireland,
both EU members, have permanently opted out. On the other hand, it also includes
Switzerland and Norway, which are not EU members.

The Euro area is also an element of variable geometry in the EU. Denmark and the

United Kingdom have permanently opted out, whereas all other EU member States already

4 The European Union still faces this challenge. Often specialised agencies are established in member states, which
do not host the main seat, for example the Fundamental Rights Agency of the EU has its seat in Vienna, Austria.
Unfortunately, the dispute over the seat of the European Parliament — Strasbourg or Brussels — still bogs down this
institution.

%5 The proposal for Strasbourg was made by the then foreign minister of the United Kingdom, Sir Ernest Bevin
(http://en.strasbourg-europe.eu/history,127.en.html, accessed 02/02/2015).

* There was discussion about the concept of “concentric circles” whereby the EU would have an inner core and other
countries would participate only in part of its activities. A similar concept is “Enhanced cooperation” introduced
through the Treaty of Amsterdam and then the Lisbon Treaty, which enables at least 9 EU member States to establish
co-operation.
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have the Euro or are bound to introduce it. In another area, defence, Denmark has a
specific opt out from foreign policy discussions with defence implications.

The Council of Europe has six partial agreements, seven enlarged partial agreements
and two enlarged agreements.”’” Partial agreements unite some of the Council member
States. Enlarged partial agreements link some members of the Council of Europe and some
non-members of the Council. Enlarged agreements cover all 47 member States and some
non-Council members. The Venice Commission is one of the two enlarged agreements. As
an enlarged agreement, the Venice Commission includes all 47 member States of the
Council of Europe as members and it has 13 more, mostly non-European members.”®

A different variant of variable geometry in the Council of Europe is the (revised)
European Social Charter’’, which is a treaty of the Council of Europe.'® It complements
the European Convention on Human Rights in the field of social rights. Like any other
multilateral treaty it is of course binding only on the parties, which have ratified it.
However what makes it interesting from a structural point of view is that the parties can
select the obligations which they wish to undertake. The parties have to accept common
Part I of the Charter, but they can choose six out of nine Articles of Part II and an
additional number of Articles from Part II which the parties “may select, provided that
the total number of articles or numbered paragraphs by which it is bound is not less than
sixteen articles or sixty-three numbered paragraphs.”'®!

Using similar elements of variable geometry might be useful in establishing an effective
human rights protection system in Asia. One avenue which might be interesting to explore
in this respect would be whether ASEAN would be interested in opening its — still

embryonic — system of human rights protection to other Asian countries.

7 http://conventions.coe.int/Treaty/Commun/Liste TousAP.asp? CL=ENG (accessed 27/01/2015).

8 http://www.venice.coe.int/WebForms/members/countries.aspx.

% http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm.

1% Quesada, Luis Jimena, The European Social charter: the Committee and the protection of social rights in times of
economic crisis - Conference on “Protecting economic and social rights in times of economic crisis: what role for the
judges?” Ouro Preto, Brazil, 5-6 May 2014, CDL-LA(2014)003
(http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-L.A(2014)003-¢). The Social Charter of
1961 was revised in 1996.

191 Article A of Part III of the revised Social Charter.
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2. Scope ratione personae - the ultimate goal: individual access

The highest level of human rights protection can be achieved through individual access,
even this can lead to a serious overburdening of the commission/court concerned. In 2011,
the European Court edged close to a collapse when it had around 160.000 cases pending.
The European Convention had become a victim of its own success.

However, radical changes in its procedure enabled the Court to bring its case-load down
to 69.900 cases'*®. It was necessary to reduce the number of judges deciding on
admissibility from three judges to one.'”> However, these measures enabled the Court to
considerably reducing its case-load. This is proof that a well-managed Court can deal with
a very high case load.

The question is, however, not whether individual access is desirable, but whether it can
be achieved from the outset. Originally, the European Convention provided for individual
petitions only as an option for countries made a declaration of submission under the
jurisdiction of the Court also for individual complaints under then Article 25 of the
Convention. Protocol 11 to the Convention, which entered into force in 1998, removed this
option and made the right of individual petition compulsory for all States parties to the
Convention.

Like in Europe, it may be necessary to introduce individual access in Asia first as an
option for States, which are willing to submit to such a jurisdiction. The result of such an
option would be a system of variable geometry because not all States would have the same
obligations. However, this may be the price to pay for establishing such a system in the

first place.

3. Scope ratione temporis

From the outset, it will also be important to avoid misunderstandings. An Asian system
of human rights should be geared towards the future. The history of Asia includes dire

periods of war with unspeakable atrocities having been committed. The collective

192 http://www.humanrightseurope.org/2015/01/stat-attack-launch-of-the-european-court-of-human-rights-judicial-
year/ and http://www.echr.coe.int/Documents/Annual_report 2014 ENG.pdf (accessed 03/02/2015).

1% Protocol No. 14 to the Convention on for the Protection of Human Rights and Fundamental Freedoms, amending
the control system of the Convention, Strasbourg, 13 May 2004, ETS. No. 194.
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memories of these crimes remain vivid and this history hampers dialogue in the region.'®*
Unresolved territorial disputes add to these historic tensions.'®

Dialogue about what has happened in the past is necessary and such dialogue should
lead to more mutual understanding, but this may take time. However, past violations of
human rights and the still open wounds should not prevent the establishment of a human
rights protection system, which is directed towards a better future.

Therefore, in the process of establishing such a system, it may be necessary to set out
clear rules that this system is applicable to future cases only. Otherwise, unresolved
conflicts from the past might doom the common goal of establishing a regional human

rights protection system.

4. Asian values

In the past, the concept of Asian values has been advanced in order to contest the idea
of universal human rights and to justify authoritarian rule.'” When I refer to Asian values,
I do so by insisting on universal human rights as a minimum standard. Based on these
universal standards, national and regional systems should provide additional rights but
cannot derogate from the minimum standard. In this sense, Asian values can provide
specific features of an Asian system of human rights protection and they can facilitate the
acceptance and support of such a system by the people which it is to protect. In the process
of establishing the system care should be taken that Asian values are understood as concept
which is open to further development of human rights.

As seen above, each regional human rights mechanism has its specific characteristics.
For example, when we compare judgments of the European and the Inter-American Courts,

the European Court is certainly much more sober in its decisions, focusing on monetary

19 Obata, Kaoru, Perspectives for a Regional Human Rights Regime in East Asia; How should Asians Interpret the
History of European Regional Constitutionalization, Nagoya University Journal of Law and Politics, No. 245 (2012),
pp- 299-322 (in Japanese, English translation available).

155 E.g. disputes relating to the Senkaku Islands or the Sprately Islands.

1% Sen, Amartya, Human Rights and Asian Values, Sixteenth Morgenthau Memorial Lecture on Ethics & Foreign
Policy, New York (1997)
(https://www.carnegiecouncil.org/publications/archive/morgenthau/254.html/_res/id=sa_File1/254 sen.pdf); Boll,
Alfred M., The Asian values debate and its relevance to international humanitarian law, 31-03-2001 Article,
International Review of the Red Cross, No. 841, https://www.icrc.org/eng/resources/documents/misc/57jqzl.htm;
Inoguchi, Takashi / Newman, Edward,

Introduction: "Asian Values" and Democracy In Asia, Proceedings of a Conference held on 28 March 1997 at
Hamamatsu, Shizuoka, Japan, as Part of the First Shizuoka Asia-Pacific Forum: The Future of the Asia-Pacific

Region: http://archive.unu.edu/unupress/asian-values.html.
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compensation and general measures, which often involve legislative amendments. By
contrast, the Inter-American Court often goes further and calls for symbolic measures like
a public apology by the Government or the construction of a monument in memory of the
victims.'"’

In Africa, especially in South Africa, the complex notion of ubuntu has been developed
in the field of constitutional law and human rights. The ubuntu understanding of justice is
the restoration of equilibrium.'® Justice Mokgoro of the Constitutional Court of South
Africa explains that generally “ubuntu translates as ‘humaneness’. In its most fundamental
sense it translates as personhood and ‘morality’. Metaphorically, it expresses itself in
umuntu ngumuntu ngabantu, describing the significance of group solidarity on survival
issues so central to the survival of communities. While it envelops the key values of group
solidarity, compassion, respect, human dignity, conformity to basic norms and collective
unity, in its fundamental sense it denotes humanity and morality. Its spirit emphasises
respect for human dignity, marking a shift from confrontation to conciliation.”'”

In Asia, reference is often made to the Confucian notion of harmony: ‘the exemplary

110
person pursues harmony (ho), not sameness’

. I do not know this concept, but for an
outsider this might also provide a useful basis for human rights protection. Reference to
such specific Asian values might facilitate the emergence of a regional consensus in the
preparation of an Asian system of human rights protection, while building on universal

standards.

5. Networking

In order to achieve the necessary impetus in the prospective participating (like-minded)
countries, it is essential to ‘weave’ an effective multi-level network for the promotion of
the establishment of an Asian human rights mechanism or court.

On the international level, it would seem essential to seek the support of the UN Office

of the High Commissioner for Human Rights (OHCHR), which already supported the

197 For example in the Barrios Altos case, http://www.corteidh.or.cr/docs/casos/articulos/seriec_87_ing.pdf (accessed
01/02/2015).

1% Mogobe B. Ramose, An African perspective on justice and race, http://them.polylog.org/3/frm-en.htm (accessed
25/01/2015).

19 Constitutional Court of South Africa, S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665
(CC), CCT 3/94 of 06/06/1995 [308], CODICES RSA-1995-3-002.

"% Confucius, Analects 13.23.
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" Other Asian fora referred to

establishment of a human rights mechanism for the Pacific.
in section II.5 above might be usefully included in the discussions.

On the governmental level, this networking exercise should include Constitutional and
Supreme Courts, Ministries of Justice, Ministries of Foreign Affairs and interested
Members of Parliament.

On the non-governmental level, it would be important to include human rights NGOs,
universities and interested journalists, who can amplify the call for such a system.

There may even be commercial actors who are interested in a human rights mechanism
in Asia, law firms or other private companies, and they may be willing to invest money in
this project. Such contributions can make a difference but, of course, the other actors have
to be on their guard to avoid that these commercial interests do not interfere with the goal
of human rights protection.

Even if this may not be usual practice in all countries concerned, the success of this
endeavour will also depend on an effective dialogue between the governmental and non-

governmental actors. Our seminar here in Nagoya is an excellent example of such a

dialogue and I am grateful to Prof. Obata and CALE for having taken this initiative!

V. Conclusion

We have seen that establishing an Asian human rights protection system is a complex
issue where many players need to interact. Various models exist, which all have
advantages and disadvantages.

We have seen that a number of questions are relevant. In Asia, you have the advantage
of being able to find answers to these questions before setting up such a system. This may
enable you to avoid the pitfalls of your predecessors.

I presented examples of variable geometry to show that it is possible to conceive a
human rights protection system where not all members have the same degree of
obligations. Some States can go ahead and accept more stringent conditions, whereas
others can join in, but accept these conditions at a later stage. Such a system of variable

geometry may indeed allow including States, which otherwise might refuse to participate

" hitp://www.spe.int/rrrt/publications-media/publications/item/379-pathways-for-the-pacific-regional-human-rights-

mechanisms (accessed 02/02/2015).
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in a human-rights system. However, I insist that in order to get the process going, it is
important to first have a consensus within a smaller group of like-minded core States able
to make substantial commitments.

Partial opt-ins could be envisaged once the system has been set up and should be
introduced by this core group. Otherwise, the hesitant countries could slow down or even
completely stop the progress of the more advanced ones.

You should build impetus in various fora and you will need a flexible concept, which
can be adapted as you go along.

Believe me, the goal is worth it! It feels good to live in a country where human rights
are protected at a high level, but it is also good to know that there is a regional body to

which one can turn if national authorities do not provide these rights.
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[ Special Features : Article]

Constitutional Court of Korea and its Contribution to Asian Network of
Constitutional Justice*

Kookhee LIM **

Abstract

This paper deals with the historic background that led to the foundation of the
Constitutional Court of Korea and its major achievements so far. While faithfully fulfilling its
prime duty to deliver constitutional justice at home within its capacity as the guardian of the
Constitutional order and protector of basic rights of the people, Constitutional Court of Korea
has been placing a particular emphasis on enhancing cooperation and discussing common issues
with the Constitutional Courts and equivalent institutions in Asia and beyond. In this respect,
the Court has been active in carrying out the activities of the Association of Asian
Constitutional Courts and Equivalent Institutions and others through various international
frameworks. Most notably, the Constitutional Court of Korea has proposed to explore the
possibility of a human rights mechanism in Asia. This idea was well reflected in “Seoul
Communique”, a final outcome of the World Conference on Constitutional Justice held on
September 28 to October 1 in Seoul last year, which attracted 305 delegates from constitutional
courts and equivalent institutions in 92 countries and international courts. The basic idea of the
initiative is to start discussions on this issue in terms of necessity, feasibility as well as case
studies of similar mechanisms already in existence in other regions. With this idea being in its
infancy, research and discussions among interested researchers and judicial experts will be
necessary to further develop it.

Contents
I. Introduction
I1. About Constitutional Court of Korea
I11. International Cooperation and Activities of the Korean Constitutional Court
IV. Background on the Initiative to Lay the Foundation for Establish an Asian

Human Rights Court

* This article was submitted to the ALB editors for publication on September 30, 2015.

** Atty., Deputy Director of International Cooperation at the Constitutional Court of Korea. This presentation was
made in a strictly personal capacity and does not necessarily reflect the official position of the Constitutional Court of
Korea.
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l. Introduction

Let me begin by thanking Professor Obata Kaoru and the staff of CALE (Center
for Asian Legal Assistance) for inviting me here and for the wonderful organization of
this conference.

It is my true pleasure to be given this opportunity to address this distinguished
audience today.

I will deliver my presentation in three parts: | will first briefly introduce the
Constitutional Court of Korea, then about the efforts our Court has made for the
development of constitutional justice in the Asian region, and lastly brief you on the
background behind our Court’s President Park Han-Chul's proposal for the Asian Courts

to work together to lay the foundation for a Asian Court of Human Rights.

I1. About Constitutional Court of Korea

The Constitutional Court of Korea' was founded in September 1, 1988 as a result
of the constitutional amendment in 1987, which captured the Korean people's strong
desire for a true democracy.

Our Court has nine Justices appointed by the President of the Republic; three are
elected by the National Assembly, other three are nominated by the Chief Justice of the
Supreme Court, and the remaining three are directly appointed by the President.

The President of the Court, who is appointed by the President of the Republic
with the consent of the National Assembly, represents the Court and serves as the
presiding Justice of the full bench.

All the Justices are appointed pending the approval of the National Assembly
with the purpose of securing democratic legitimacy, and they hold their office for the
term of six years. At present, Justice Park Han-Chul is leading the Court as its fifth
President.

Our Court has jurisdiction in five areas as provided by the Constitutional Court

Act. 1) judicial review of laws as to whether laws enacted by the legislature is

! http:/fenglish.ccourt.go.kr/cckhome/eng/introduction/about TheCourt/about TheCourt.do
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consistent with the constitution, which is done at the request of ordinary courts, 2)
impeachment of high-ranking officials including the President of the Republic, 3)
dissolution of political parties when the purpose or activities of a political party
contradict the basic democratic order as provided in the Constitution, 4) competence
disputes between government institutions or those between local governments, and 5)
the constitutional complaint directly filed by individuals who claim that their
fundamental rights guaranteed under the Constitution have been violated by
governmental powers.

It is remarkable to see what our Court has accomplished over the past 27 years.
First, judging by the figures, as of August 2015, the Court disposed of 27,300 cases out
of the 28,000 cases filed, and in around 700 cases, the Court struck down statutes or
government actions by ruling them unconstitutional or constitutionally incompatible.
Furthermore, the Court upheld the constitutional complaints filed by individuals in
around 530 cases, acknowledging that their fundamental rights had been infringed by
public authority and thereby faithfully fulfilling its duty to safeguard the Constitution
and protect peoples' fundamental rights. 2

According to the recent opinion poll conducted on the occasion of the 26th
anniversary of our Court, in some of the most prominent cases cited by the citizens, the
Court struck down the "presidential emergency decrees based on the Yushin
Constitution,” "online real-name system, "minimum age requirement for holding public

office,” "male-oriented family head system,” and “prohibition of communication

restricting the freedom of expression in cyberspace."

Besides, our Court has also handed down very important decisions that had a
great impact on the society and are very rare and unprecedented even in international
terms. A case involving the impeachment of an incumbent President of the Republic in
2004, a case where the Court ruled constitutionally incompatible the law allowing as
much as three-fold population gap between electoral districts last year, and one in which
the Court decided to dissolve a political party.

This shows that our Court is substantially exercising its powers over five areas

2 http://english.ccourt.go.kr/cckhome/eng/decisions/casel oadStatic/caseL oadStatic.do
® http:/Avww.ccourt.go.kr/cckhome/kor/ccourt/news/selectNewNews.do?statusCRUD=R&searchClassCode=HPNOTI
CE&searchClassSeq=1351#
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vested by law, and that it stands as the final interpreter of the Constitution based on its
decisions holding laws or actions unconstitutional, conditionally unconstitutional, and
so forth. Consequently, our Court has enjoyed the honor of being voted by the public as
the most trusted government institution for the past few years®.

Yet, there are a considerable number of people who warn about the possible
dangers of readily handing over issues to the Constitutional Court instead of addressing
them in the political arena, the issues that in fact should have been resolved through

consensus between the ruling and opposition parties in the National Assembly.

I11. International Cooperation and Activities of the Korean Constitutional Court

So far, | have focused on telling what the Korean Constitutional Court has done
domestically to fulfill its duties, including safeguarding the Constitution and protecting
the fundamental rights of individuals. Now, let me turn to the international activities our
Court has been involved in.

Starting with our Court's activities within the Venice Commission®, the Republic
of Korea joined the Venice Commission initially as an observer in 1999 and later
became a member state in 2006. Currently, one member and one substitute member
serve to represent Korea. Last year, we successfully hosted the 3rd Congress of the
Word Conference® on Constitutional Justice by working in close cooperation with the
Venice Commission. And we believe that not just the existing activities within the
Venice Commission, but this close cooperation with the Commission will also continue
in many areas including the initiative to establish an Asian human rights court, which is
reflected in the Seoul Communiqué’. In this context, it is very meaningful that Justice
Kang llwon® of our Court, who currently serves as an individual member of the Venice
Commission, was elected as the Co-President of the Joint Council on Constitutional
Justice in December last year.

Our Court considers the Venice Commission as a major avenue for sharing

http://news.joins.com/article/12401877, http://news.joins.com/article/6855663
http://www.venice.coe.int/webforms/events/

http://en.wccj2014.kr/eng/index.do
http://www.venice.coe.int/wccj/seoul/WCCJ_Seoul_Communique-E.pdf
http://english.ccourt.go.kr/cckhome/eng/introduction/organization/justices.do#none

® N o g b
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experience and wisdom between countries around the world on current constitutional
issues, and we plan to reinforce our activities within the Commission through close
cooperation.

Next, | will explain about our work in creating the Association of Asian
Constitutional Courts and Equivalent Institutions®.

Starting from the 3rd Conference of Asian Constitutional Court Judges in 2005,
the participants began discussing the need to establish an association composed of
constitutional courts and other such courts exercising constitutional jurisdiction in Asia.
From then on, the preparatory committee organized for the purpose of setting up such
an association convened four meetings from 2008 to 2010, and the Korean
Constitutional Court held the first three meetings except for the final one, playing a
leading role in launching the association.

As a result of active work of participating members to the preparatory
committee'® and continuing support from the Konrad-Adenauer-Stiftung, the member
states, within three years of setting up the preparatory committee, specifically at its final
meeting in July 2010, adopted the Jakarta Declaration that officially declared the
establishment of the Association of Asian Constitutional Courts and Equivalent
Institutions, also known as the AACC, and pledged to hold the Association’s inaugural
congress in Korea in two years. Thus, the historic Inaugural Congress of the AACC was
held in Seoul in May 2012.

The foundation of the Association has a great significance in that it offers an
official mechanism for mutual cooperation and permanent channel for cooperation
between constitutional courts and equivalent institutions in the Asian region.

Our Court continued to build on this achievement, as we hosted the 3rd Congress
of the World Conference on Constitutional Justice in Seoul, September last year. Under
the topic of "Constitutional Justice and Social Integration,” the Congress was attended
by 306 participants representing 93 countries and 109 institutions. Not only the heads of
constitutional courts, supreme courts, and constitutional councils around the world took

part, but representatives of regional human rights courts as well as prominent leaders

® http://www.aaccei.org/ccourt?act=index
1 http:/Avww.aaccei.org/ccourt?act=history
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from home and abroad including the Korean President' and UN Secretary-General Ban
Ki-moon*? showed great interest.

If there is one thing we regret, it is that the Chief Justice of the Japanese Supreme
Court was unable to participate in that Congress due to inevitable circumstances,
although the President of our Court had sent a special message through his letter
extending a cordial invitation.

Maybe | could briefly go over the gist of what the participants intensely discussed
at the Congress. As | mentioned, the main topic was "Constitutional Justice and Social

Integration,"*

and the four sub-topics were: "Challenges of Social Integration in a
Globalised World," "International Standards for Social Integration,” “Constitutional
Instruments Enhancing/Dealing with/for Social Integration,” and "The Role of
Constitutional Justice in Social Integration.” Aside from the main topic, "Independence
of Constitutional Courts-Stocktaking” was also extensively discussed, in a separate
session, as a big challenge facing constitutional courts across the world.

In the sessions, the keynote speaker first presented a summary of replies
submitted by the participating Courts to the previously distributed questionnaire, and
this was followed by a general discussion.

Notably, in the second session, President Park Han-Chul**

proposed the need to
work for establishing a human rights court in Asia in his keynote speech, and many
Courts welcomed and expressed support for this idea.

After all the discussions following each session, rapporteurs of each session
presented their respective summaries of discussions before closing of the Congress. The
participants were very much impressed about the liveliness and high-level in which the

discussion was conducted and expressed great satisfaction.

IV. Background on the Initiative to Lay the Foundation for Establish an Asian
Human Rights Court

1 http:/iwww.venice.coe.int/WCCJ/Seoul/docs/WCCJ_opening_speech_ParkGeunHye_ENG.pdf
http://www.venice.coe.int/WCCJ/Seoul/docs/WCCJ_opening_speech_Ban_ENG.pdf
http://www.venice.coe.int/webforms/events/?id=1282
http://www.venice.coe.int/WCCJ/Seoul/docs/WCCJ_key-note-session_2-Park_ENG.pdf
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Now, | will turn to the last part of my speech, about the background behind our
Court’s initiative for the Asian Courts to engage in close cooperation and joint research
to explore the possibility of a human rights court in the Asian region.

His proposal was welcomed by all participants of the 3rd Congress and was also
reflected in the outcome document, the Seoul Communiqueé.

It is known that human rights are soundly protected through various mechanisms,
including national systems based on democratic constitutions, regional systems at the
international level (by continent), and global systems such as the United Nations. As
you may know well, continents such as Europe, America, and Africa already have
regional human rights courts in operation, and Asia is the only region without one. In
other words, this means that Asians still do not have a regional human rights system that
goes beyond the national level.

We believe that it is time that Asia, as a region that has 60 percent of the world's
population and is emerging as the center of world's production and consumption, get
started with the talks to create a human rights system of its own.

As you know, the European Court of Human Rights was established on the basis
of reflection on the Second World War. True, the UK, France and a few other major
countries took the initiative, but it is also well known that post-war Germany was also
actively involved in the establishment and operation of the European Human Rights
Court.

The Inter-American Court of Human Rights™ runs somewhat loosely compared
to the European Court of Human Rights, but it is to be noted that the American region
also has established a regional implementation system to live up to international
standards of protecting human rights.

In this respect, it is regrettable that Asia nevertheless has not yet developed its
own human rights system. The Asian region still has causes for conflict attributable to
the scars of war as well as ethnic and religious diversity. Establishing an international
human rights court will provide an effective means to enhance the level of human rights
protection based on the universal value of humanity, namely "human rights" and

peacefully addressing potential conflicts in the region.

15 http:/Avww.corteidh.or.cr/index.php/en
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A number of countries are experiencing difficulties due to the recent economic
slowdown and polarization. And this situation could be more dangerous for Asia where
the state and people could easily come before human rights protection when seen from
its past experience. For this reason, having national human rights issues linked and
incorporated into the framework of international human rights system would be all the
more important.

As part of the follow-up to the Seoul Communiqué, the Korean Constitutional
Court is collecting information through interactions with human rights courts in other
regions. It is very inspiring that the Venice Commission has expressed full support in
this initiative, and many courts of constitutional jurisdiction in Asia have also shown
positive response.

In fact, we at our Court are expecting the Japanese Supreme Court to also take
interest and join in our initiative as well as the AACC. And we believe that the interest
and attention of all of you here at this conference is crucial to that end. | hope to work

together closely with you in the future and, with that, this concludes my presentation.
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Honorary titles and job titles of Ministers in French colonial Cambodia:

A study based on the Royal Ordinances regulating membership of the Council of Ministers
N
KASAYA, Yushi

Abstract

This paper tries to organize honorary titles and job titles of ministers in French
Colonial Cambodia according to provisions of a series of the Royal Ordinances (les
Ordonnances Royales) that prescribed the composition of the Council of Ministers (le Conseil
des Ministres).

The Council of Ministers was the most important organization in colonial politics. It
exercised the executive power, served as a legislative body by drafting Royal Ordinances and
proposing the King to promulgate them, and was also the supreme court before the court of
cassation (le Cour de Cassation) was established in 1911.

The Council, which consisted of five ministers and was presided over by the French
Resident Superior (le Résident supérieur), was re-organized and provided legal basis by the
Royal Ordinance No. 54 dated July 11, 1897. The Ordinance referred to the ministers not by
their job titles such as the Minister of Interior and Religion, but by their honorary titles like
“Akha Moha Sena”, except for the Minister of Justice mentioned in article 6. It was the Royal
Ordinance No. 33 dated July 3, 1905 that provided for membership of the Council by use of
job titles at the first time. The Royal Ordinances No. 28 dated February 20, 1912 and No. 112
dated December 31, 1926 revised the former ordinance, and job titles were changed in
association with them.

Through this study, we can recognize the connection between honorary titles and job
titles of ministers and the variation of job titles from 1897 to 1940.
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I. IXC®I

AKFEIX, 77 AR R 7 OKEZ# (le Conseil des Ministres) DR E T
HDHREDOMHEE LML 2 EHT 52 L2 AMET 5,

KESEHEIL, 77 ABEMBIO N RO TICBIT5EE EOREEHETH-T-, 4
HEOHIEHEE THL I AR TEED T, EBEIITBHEEZITHET 5 DI RES#HET
HoTo L, SIEHEIZSOWTH, 4 (le Ordonnance Royale) #4595 DIXEETH 7=
N, FAREZEEL, HECRETL2DIIKRERBEOHRTH 7=, £z, FEHEICON
TbH, T&ﬁ&%iﬁﬁxm®%%éf%5ﬁ%ﬁ§@$¢mﬁokL\mnﬁﬂ%wu
FEOMICIERKESH BRI SEOWERZ om0 EETL H o7, KESED
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# 1 1900~1940 ERATFDKE—E

1900 1910 1920 1930 1940
5 1903 1908 1909/3/11 1918 1928/12/29 1933/1/5 1940/7/19
(NF - RECKRE) |, Ky s EUFAR R KA -FETry Jm KA SK T g ANRRT Y HA - TFT vk g —
1902 1941
EEKE
ay Fatv vy kg —
1903 1908 1911/12/4 1922/4/15 1927 1933/1/5
i3 PN
Hyr ®rFALu Ay Foav VT 4x:y T A FT g
1903 1908/1/1 1922/4/15 1929/1/5 1942/5/1
K
EUTFAB AV Yo e TF 4z T YV Ty ke ARXYrry JBFRAZAT2Y v b VAR NN 2
1903 1933/1/5 1942/5/1
TR
A A By R AN T v VAN PN e

¥ 4ESA AR, EAORAALETRT, BT 2iEan c F B TA 0, FalET LI VA A - Fa O,
(Hi#) i 2009: 124,

Lol YD KE S IIH VRO TEORE L 75 0 ZAEORL 2> TH V2, ZO/K

AT OBEICHIE LB R A IET DB L. MEEA B BRI EC X 2 Bk (2008 4REE) . H ARAANR LA
[BEFA v H—Fati hb—=v7 - 7ulTn (ITP)) (4B RERZFELMIEE TEEMNEEFEOTE S
T OT HEEMEE - T VT BRI BN A OBR T 0 7T L)) [ZL DB (2010 1), SCERMEE THEBL
KBS A4 I X BBk (2012 4EJ%) #4537,

Pl ziE, B 1902 FIRICIEBE S NFFE 4 H 2 ABERERS (aréte) 75 FiL. ROESICPITHEH5 25
CHELEZET (15, [— AV =%—+ T4 77—+ FE,—+tF— (Oknha Akamoha Séna) A (Um) I,
Y LHXF (Somdach) « 77—« FN— B F—OHEE L5 %, EEEF (Premier Ministre du Royaume) (ZAEA 3%
FEAE 195, (#BFK) ) Z#F 15 T2 [BAC1902:91-92], 2D 5 H T A& THY ., 47 =y — (FilixV &
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FEMAITI LI LIZERINTVDIOEN, 74 LA MBLUEBICL MR TIEZOE
BEHIONICSNTE LT, B L4 & OGRS+l BB I LTV 220,

WD E# (Bulletin administratif du Cambodge: BAC) 0 kL& #FHFHITI1L. KE O
BEIIAL OVTI—F Ll SN2 2 L3 b 24, WEEHE, MRk T 5
ITEL « FRESCE O &R, ERS BICKIE LR EZH LN 272D IT0H
DERLENZ DM, FERZFH LR EAT O IoHIiZid, EORRE & & D4 & 3%tk
TLODEMETDEENRARTH D, DD, FTB  FHELHFIC OV TOARKAY
WFFEICHL D MTeRTIC KE D O LA Z I L TR ZEICRERERH D L Bbh b,
ZIZ T, ARTIE, £7, RKESBOMKBIZOWTHET 2 EFICESE, KELD
Ml LA Z B L2, 72720, MIEOHS E. 1897 4D KEXFEHE DAL 6
1953 SRS AR T HBMANLT D F TORM A —FEITH D T & TERY, KESHH X,
1905 4, 19122, 1926 FOXEEMIC L > THETEL I N4, 1940 FRICKE PGS
iz, ZDT28, 1940 FRUUBRICOWTIIREMFTT 5 Z L2 L, AR TIE, 1897 06
1940 R E TORFMICIRE L Tim LD Z & & Lzuy,

I. KELOHEB L UL DEE
1. 18974 7H 11 BEEST

(1) ES0HET HM5E L UORA
189747 H 11 HESE 54 51, 12 »5THY BIF B 1LV LE3 S #H (B
450 LEE105R) . BEERIOFEIE (51150, AFH (5 125) oW THELRE,

BF) e ThHrT—FTn—rt)—] BMHRETHD, (7 =xv— [VLZF | 2O TiE, WE16 LBROZ L,

*  [Bulletin administratif du Cambodge) (%, EiRT 25 & [H RO TITEHRE] THEB, R THIEEOM T
EHIICHEIE TE#®) SN THWDHDOT, ARETHLEZOEBNIKED,

Pl ZE B 902 FERUCIER S NZFES H S AEERESE 35T, [F 15 RKOEFICPITHE 525,
—. KRESEOMKE TH LA 27 =% —+ NI 7T « ==2— (Oknha Thoméa nikar) ® =2 (Kong) 73, & DiREEF4D
MR ZATH T2 2 L 233 50830 5, (88 LEELE, 22T, HME0ABREIh, BaTmfianT
1/\7‘531/\0

S18974E T A 11 HESIZHOWTIE, EEHEDOFLITIIRD 4 >OERNH D, H 10, B 2R DT [ESL BRI
5. 1897 FENDHH 1898 TS T SN EAZ NG L EREIDNEINTWDH LD THSH [ANCRSC 31072]
(LAF, TSCEMERR) 2V D), STERERIL, O 7 7 v AFEOHRTRIBINTNEDIIXH LT T T AGEE v
RUTHEORGTREBESNTEY, £72, tMOMICIZENVESESCRIBEE4 OV HEFEREFAbER SN TS
Tho & biFMRflE WA D, H 212, IR TIREMBIFNRIIT LT [ AR YT 4# (Annuaire du Cambodge) J
1897 FHERUTUFREN TN DHDTH D [AC1897: 1I-V] (LLF, ME®I & 9), 31T, {AFEHA > R TBUFRH
1T L7=T1L5E A > K72 (Bulletin officiel de I'Indochine frangaise) J IZIXEk ST D H DT % [BOI 1897, premiére
partie, n° 7: 709-711]1 (AT, TAMAR &\ 9), FEHIREABREITIFIER—THY | WMHELHICT TV AFEORT
FLIRENTRY, 7o, EHFFRRIBELERNT VD, HEAIT, A2 FUTRENFN 1912 FICRIT LIZESE
[Recueil des actes du Gouvernement cambodgien JIZ i §% S 41TV % & O T % [Gouvernement Général de I'Indochine 1912:
7-81 (LLF. NESEM L)), ESERIT, BSEFVRIBELAICNZ CBRESPCELT T RDOLEEL HE
W, bo LSRR TH D, T, IEFERITIIMOMR E REN R DZEHNZHH Y . 2L 21X, thokuIs v
RUTEHEDZ & %5XFTE MEFE (LeRoi)] 2DV IBET (Notre Majesté) | &R T DIZx L, ESHERTIZ—
AFRT TR (Nous) | EFELTWD, DX 9D 72703 E U IRIIARB N, FERREITEINFERLOEZD L.
1897 FIZE/AME SN TH D 1912 FITERERBFITIND E TOMICKERH -T2 Z & B X HILD, AT,

60



Honorary titles and job titles of Ministers in French colonial Cambodia

FIESHE 1 FKIL. KESEOHKEIZOWT, RO X HITHE LT,

15 2% (un Conseil) 1%, MOKLEWEA 5 A ([les] cing plus grands
mandarins) TIHZMERR L, IEREZEE T2 XHITTS 2L, I
NTHERIZH L TR EN D HWEIIHEIZ DN TR T 2 2 & 21T
BLTb, ZOREE, KROS5 AOKETINEHEKT D,

7 47—« E/n— + £F— (Akhamohaséna) °
3~ U7 F (Youmréach)

7 v Z —s A2 (Kralahom)

F % 27 LA (Chacrey)

77 Y (Veang)

FERE. ZOXIICKRELOHSEHEL TWDN, A IOV TE, F 65T 7
BRE] CHEENTWL I TFE2BRET, $IELARo T,

(2) EBROFRF I J U4

Z 2T KEZE#HFEREZ MO TREORG LA 2R+ 5, 189747 H 11 HES
DA ER 1 5 AR O 1897 42 8 A 17 HITATOITH 4 RIS OMERIC X, 2
OHFEEZ, 77— 'Tn— T —OW5 2> THEM (17 Ministre) |, I~ V7 F
DO ZFFOFNERE, vy #F 2/~ 7 ¢~ K (Rotthanac Thibét) | OFREZFF> [fEHE
KE. (ministre de la guerre) |, [ 7 ¢ AR/ « U 7 F+t&JF— (Vibol Réachséna) | DFr5 % Ff>
(¥ 5 REARAT  (ff°™ ministre de la marine) ] ®, [ 37 « == — (Thoméa Nikar) | OF5
ZEo 55 2 BEE PN KE (ministre du Palais du 2°rang) | °. @ 5 A T - 7= [ANC RSC 32300 :
88,107] (BE 1-2%M),

Ho L HEEIT, o, EAWRHE SN YKD& B 2 SCERE I > 72,
¢ TAkhamohaséna] LA FiZ. WTFNLBEADHETHY, WA TiHELZD—~FICHWFELELDOTHD, Y07
A @jciﬂi HRVTEOR = FRIFER IS AL, LaL, BIFEOHIBHENL L THRND,
FCH RO TREICH L CHEBOr —vFRITRHFEET D, T2 T 1897F7H 11 AERORTIC LR o7,
7189747 A 11 HEMX, I~V T FIZOWT SN A~DO BB DWW THET 54 6 Z£ITHV T, [T (Notre Majesté)
X, FEFNCRE LT, 3~ U 7 F 972 b bEEKRKE (Youmréach, Ministre de la Justice) DI & BT 5 #
RafrfEds,) EHEELE,
8 KE £ FE I, S E. Le Vibol Réachséna ff** de ministre de la marine] &7 STV 5 [ANC RSC 32300: 881,
[ff de...] % [faisant fonctionde...] OB THY . AT MIT) LRI,
K )\Exu&%$ﬁ“ﬂi\ [S.E. Le Thomea Nikar, ministre du Palais du 2° rang| & iS4 TV % [ANC RSC 32300: 881,
I'ministre du Palais du 2°rang) &%, [FEL L7 FE] O FICH 2 EAMBOEAREZEKT 2 L EBEbis, 19 i
RLOT R T TR, BAMBRIE 4 D12 Ty, Eofic, FEMLL-E), [EERBEED S %@%*}\%
(Premier Prince du sang) |, [FHELMED 5> HOE— AH (PremlerePrmcessedusang)J DENENN, TOHEFETIC
HOBEANLEZEE-> Tz, TOEEFNCHIEAMBIE. (VAT 7 - 7= (samrap &k) | (T 0F) &
MEENCTERD, B LEOBE AL (VA7 7« b— (tow) | (IFFE)) ., 705 bOFE— AEFOE AL
(VAT T bA (trey)) [E=FE), FLOIBOFE - AFTOEANEIZ VY AT v T« F = b T 7 — (chetva) |
(MENRE]) Tholz, bodr b, /B FAEDOHEMT CIXEEN LI-EIZWiRholz720, %gﬂi@a}\fﬂ%&"i%*
BEICIRA SN TV =, &9 [Aymonier 1875: 23-24, Fourés 1882: 168-170], KAk Héx T, B L= TR
Wb VAT y T« h— B O L% 2°rang] EFXLLEDOTHS I,
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olzd L)

251 & {'mﬂfm@«\%@:&:@, Yu vugmeL-,
¥ o VowomiailyiMitpiilioode B Sustiie
e&%;mmwz@&aJummaiﬁa-
S AR A R icnF s e 33 Motnisliae AAZ Mo anivs
S W o Totslon, Mopumislin Aol Bucts s

BHE 1 XESKBEER (77 REWR

-

1 g, segeemiaan  Yehgeayrt
’_;‘i’w”@‘ ) u,wynﬁ_ ' g?g}fi#ﬂgj.*q@v:kﬁfﬁ?)iv 7
D O L L L
2279617677 Frprndirom a;?zf,rﬁfm?gm:é:@yprzwy 7
; S Ml s 2y ’ : .
§ 2T Berdnd 7 ES %
BH2 AESBEFR (HURSTEE

18977 H 11 HESBBEL TWAHTF ¥ LA, 7aTd—nth T=T VOMEE
FFOHEANIB6T, Rbo T, FEFTOREL TWARWHEEZRFOH A 3 ARSI S
LTV, ZOLIC, REFORETL2REOH T L, FREICESHICHE L TWDLIEA
DR EIE, —E LTV Aotz ZOR—-EIREIX 10 £/ - THEE 0, 1907 4EIC
Lo iy

18977 H 1l B ESOHET 2 KEOHE & RECEHEICHFB L TV DIBEAORE L OR—ENES MBS
Rinol-—oDHME LT, 77 v AEEMY R E 2 v FAE (Norodom, TEA7 1860-1904 4E) & DRINIAREZ 5,

LU, 7T UAERMYFE /v FAEL L, AFOFEHELZ K> THFo T, =&, KESEIT, 1898 4 3
A, WERKEMRITTHY T4 R L - VT F 2T —OBBEF>TWeair -5 - 741 (DEMONTEIRO, Col) %
FHOBERKEICHKSE, 787 —nFL20ME252555 /8 RATICIRET S Z L &#%E L7 [ANC RSC
32300: 433-434], L2>L, /v RAEEZ, ZORELX 1 FESHE L L, 18994 1 A 10 A O FMIC X 0 HER
T35 Z L EZHSNIT Lz [ANCRSC 32301: 252-256]1, Z D IZ->& ., [Osborne 1997: 241-245,345] L BB &, %
Dk, ZONFEIZ, 189747 A 11 BESE 2 FOMTEIC I NEE ADERIZESICL > TITORITZR 520
bbb, 189942 A 9 HEFRES (arrété) (ENEESAW) 12X - THES I [ANC RSC 32303: 340-341],
N REOHEOR—HIL, THE R LARAVHEEHEFELTWEEALZLN, HHWITEKRL. &5 W0IEH-IcES
OHRETHMEERIT ORI LICL > TR LI, TR - VT F T —OHEEFF> TWEEAICOWTI,

HE10 #22WoZ&, Wi, FIT - =a2—0OHTEF> TWEE ALY (Kong) THo7z2d [AC1897:83], =
U1E 1902 AIZ5REE L7z [BAC 1902: 131], > TF =4 (Thiounn) NENKEIZHREL, 7 =%—- - T=7T
V| OMEEFT BNz [BAC1902: 135], F/-, ey ZFone T 4] OBMBEERFFLTCWIZEATA AL (Méy)

TH o727 [AC 1897 :83]. A1 1% 1903 4EIZiBEE L 7= [BAC 1903:333], fi>-> T~y F « &R (Peich Ponn) 723, [A]
A T KE PR (ministre de la guerre par intérim) | & 720 | [+ 27 =+ —+ U 7 F -5 F =7 (Oknha Réach Déchéas) |

DO % b % HiLiz [BAC 1903: 386-387], A 1%, 1907 I IEHOEREREICHE L, FcicF ¥ 7 b1 OMT a2
o, RrOREEREFEIZONTIEL, R AT 7 A4/ (dossier personnelle) ] H10>, 1907 47 H 16 H £
FE 2 EDOELELM [ANCRSC 179381, MAANT 7 A /v) i, WEMBICAER Lz RO T NEELO [
AEEE AN Z (bulletin individuel de note) | [A%NEFE (acte de notoriété) | [HIAEZERA (acte de naissance) | SO ER, =D
BEOANFICEHI LI ESOE L, FREEZ FAZEIZERLIZLOTHY I 2R T ESCESEE (Archives Nationales
du Cambodge) ML L T\ 5,
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190547 A3 HEST

BT, 1905487 A 3 HES 33 5 [BAC 1905: 351-354] 78, KEL & ORRA Rk %
MO THRELER, RESE 1R, SREOHE LB 2RO X5 ITHE LT,

FH1k KRBT OMOKOEWVEANS NI, ROF LT D,
. AV =% — T T —-Fn—rtr— ThbbNE- - ZHKE (Ministre
de I'Intérieur et des Cultes) . A EZEEARD L LTHBT 5 KEEHEOHER
(président du Conseil des Ministres siégeant en Commission permanente)
2. AV =y — =T F ., ThbbEE - AHEKNE (Ministre de la Justice
et de I'Instruction publique)
AT =x— T =T TROLEN - UK - ZIFKE (Ministre du Palais,
des Finances et des Beaux-Arts)
4. KU =x—raT—nF A FTihbbiEE- - fg¥. 13- R¥EKE (Ministre
de la Marine, du Commerce, de I'Industrie et de 1'Agriculture)
5. 77 =% —Fx 7 LA T rbblEE - ALFEKE (Ministre de la Guerre

et des Travaux publics)

W

THrT—F— Bl —%, 1897FET7H 11 BESFTIX TEMH)] LRAREN TV
A, ZZTIEHEMTEARLS THE - BEKE] LSz, LaL, RS K, 1l Tko &
INCHET D,

TNHDOKREIE, AFEE 10 B4 (dix pans de dignité) 12 5,
% (le premier Ministre) 1. #BIDIH D H HEAIE. VY L FF

219054 7 H 3 HESIE, B 1905 oM, 4% [Recueil des actes du Gouvernement cambodgien] (2 hﬂyﬁén
TV 5 [Gouvernement Général de I'Indochine 1912: 9-10], L2>L., B#ICIE SN E45 L IESHEICNGEFE I £S5
IE, MFORBUCERN S D, KRS AR5, BELLIL, 1905 FICEFEME L THS 1912 F(12 £/\%zﬁ:%§
TT2ETORICKIER S > T-OTIE RV L B 223, IR TH D, ARFTIE, E0MESNREET
DI LV & b 2 B 1905 SR> 72,
B KE&#O [HEZE2 (Commission permanente) | (DWW TIE, 190547 A 3 H E4X, ko X o IcET 5, [(#FI
Wﬁ) (BFRENDO : EHE) H#ET, BFEREFEOERICESE, FRjlc, 777 —-Fn— b F—DE=T IS
HETZESICBVWTHRNT A2 LN TE D, £OHEITIL. E%li%ﬁ%@ﬁ%kﬁw\ T OWEL, PRAEERR
(Representant du Protectorat) O H{J# 7 5 ERX D (séance officielle) 123\ THE#KZHET (#h%) 1 (2%,
ZTWY MRHEEAR] LIFHFEREOILTHA D, BEZEADIT, f@%ﬁlﬁﬁﬂiﬁé?‘éﬁ:f@xu& IR &
Z)ﬁml\ B RTRORE S OE R FATHET 25112 BEx2 b5,
T IUANERME BT 4 =X« = F==x (AYMONIER, Etienne) (ZXhiE, #RUTOEAL, End
FE T 10 DALy DT, ZOAED E T TR 7> (pahn) | (190547 A 3 HE4 EOFEFLIT Mpanfs]) &)
HALCKBISND, B ROTEEO [RT ) d, ARFEFO 11,0000 ZEKT 28, BEAOMLBIZONWTERRS
& %li{ﬁﬁ%@k?%’fﬁ?ﬁ‘f:&)@ [—FEDEFRIR BN 1T D, LW D, MO RT v A E - & BALAE L [Aymonier 1875:
24], ARETIX. [R7 ) &2 ISR SR,
13 1905’E|57H 3 HESHE 1 £ TIE, le premier Ministre] &5 X512 [p) /N LFTRLINTWD, [{(ILNDE
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(Somdach) '« 77— FN— s B F—DPEICH D, B G 1E.
ZOHGEITIE, MOKE LV & 1 DEWIEICH D,
KESHMER B OFRIL, FICHEEOMAL (le premier rang) ([ZH Y | 1H
BIZE > TRESXFEDOHWMBEB O T NS LRI WA 7 = — - T F
T— e E'N— SR RE FHOLHDIMOEAEIEL T2,

ZOEHIT, RKF TEH] oW THHELTWD, 2o [EFHE] L1 Fillods
MWoHSTGHEITRIT ONDIFT OB LI N, & 1 FTHE - ZRKE L Shizt7
=X — T T — ' Nn— = LRILTHDLHI L, RO—LIZBNWTH I =% — T
T = ' B =T RO ENE - REKED KESHEBERE O THICHEEOHALIC
bl DEBELTNWDLZ LMD, A7 =%— T 77— FNn— BT —FTRDODLNE -
FHKEEETLEDND, 29T 5L 19054 TH3BES T TR, 777 — T n—-
T —OMEEFF OB AL WG - RERKETLHY ., RESEFTEZE20EETL
D, BHTLH-TZ, EWHZizhdiEArd,

3. 19122 A 20 HESRTF

WNT, 19124F 2 A 20 HEAEE 28 5 [BAC 1912: 139-140] I, 190547 A 3 HES
F3ROREDOEICETLBELLD, 7L - ABEREOHYETLHED 5 LAKE
BT 2 EBEEE - AEFEEREOHEYICB L, UL b2V, \ikE - ABEKRE
Ll - AFEEREOMA L, T2 [FHEKRE (Ministre de la Justice) | [ - A
HEFE - AEEKRKE (Ministre de la Guerre, des Travaux publics et de 1'Instruction publique) |
AR LY, ZOEEORET, BEETHLHEHERT AR AL 7 b LA (OUTREY,
Ernest) 28 KERHE T2 L TAICEINT, BEDHYUTLFEHORICAZIEWNRH Y |
FRZRNEE OB ZBINT 2 0ENH -7 2 & BRHIBEHELCEL ERHT THY . &

HRH->TZDOL I RERLE LIEAREEDLH D0, IROBH T, FFICEWRIX R VWEHET Lz, 8 112, /A1 Fv
TR RV T IREHBFORITTHRAHTH, KLFTHoTEV/INLFTH-720 ERBICENRH D, H2
W EFERTHDE R—OESHTHERRDIEZLMNREL TWDIEERD D, - & 21E KE S OFEMH (les apanages)
HFREIETHZ LA EDTZ 190545 H 5 HESH 18 B12i% [premier ministre] [premier Ministre] &9 2 FEIHO D
NdD (5 25) [BAC1905:227-228], Fiz, HE 19 b2 ROZ &, YL, KREDKE SN TW oD T
RV, EEbND,

T LETF T =% — EHIEHBEO—EN, [VLAETF] OFBN H7=x—] L0 b ENOHETTHD,
TAEF=TZINE, VAETF) (F 7 =v—] OBRBEEROEN ERBEATHY . TNLUNMITHREATHD, &
L., 612, [VAFF | FTFICHK EfLOMBEE 10 BOBTADORIZEZ LN LHHE5THY, (427 =v—] [INPFEE6
BENOHE I0EETCOBEACEZONDFETHD, &9 [Aymonier 1875: 24],

T19124E2 A 20 BERICE DA OEFIZIT, ROX IR ELEOBYRH L EBbb, D 190547 H3 B E
FE, BIETRKELORAZHEL., HILXTRKELOBEEZRE L, &AM, 191242 H 20 HESIE, X
B O ORERICBET % 19057 A 3 HESE3I LA, RO L HICHIET 5] (FRIZEEICLS) SHEL, $iiFTH
EREOME &, WE - ALEE - ABEREORELBE L, Lo T, BHEICS2IE, 190547 A 3 HES
B 1EROKELORAICET2HEIL, B0 ETEHBIEHEANTHo=L 2B s, LirL, FE X, 1912
£2 120 BESAAEUSIT TFEKRE] ThEE - AFRFEE - AZEKRRE] LW BasHvsnz,
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BEZHEAT 2 KEEFZOHEOBRE %2 BRE M 5720 2ES ICHET S 2 &
WEE LA, JlE - ABEKRED UL UIEE Z B XA TBUC S E R b H Z & i
FT, YEEOREE - ARFEKRKEyF « K> (Peich Ponn) FHFICHTIHIZEEZOE
BZEBDOTEY DO R AT TLICABEICE T 2FE2ABT IR INH T2 &
T&d 5 [ANC RSC 32306: 159-161],

4. 1926412 A 31 HERT

BefZIZ, 1926 4 12 A 31 H E45 112 5 [BAC 1927: 727-733] 1%, 190547 H 3 H £4
BLOI9124E2 H 20 HESZEEIEL (1926 4F 12 A 31 HESHE 12 5). KELOHE,
Tk 2t THUE L7z, A OO AE YO THE L, FAESIE. 212 25TH
5o REESHOMKEIZOWTHEL TV 190547 A 3 HESH 15805, 1926 4 12 A
BSIHESTIHEHELIFREE6RLED2 hRICHEI SN, HLIFKIE., ROLIITHET S,

Bl ROKRERHET VRV TEE Y 7 o AMEMEREROEET
DR (séance pléniere) I[ZBHE L, ROFTINEMHERT 5,

—. B#H (premier Ministre) THDOA 7 =¥ — T 77—« E/n— 1T —,
TROLWNE - REKE
Fr=v— U7, TROLEN - WK - ZIKE
Fr=x—-a~VTF, ThbbaElERE
W, &7 =x%— - Fx 7 LA, TROLIEE - AHF - AHLFEKRE
T, AV =%—-ruT—nAh TROLWEE - FHE - T3 - FHERR

|

[1]

FESTIE, RESHEOHEEKBELHET S5 15512 TEHH (premier Ministre) | & V9 3
ERFHAIN, NE - REKRKENSEHETHL Z LD L VKIS -7, £z, FESTIE,
VR - BRI - T¥ - PHERE LIEE - ABE c AHFEREORL BETEES L,

FZRIE, 190547 A 3 HESHE 1R LITRLRD | WE - REAKENKESEFELZES
DHETHDH LITHAEL TR, LML, FBA45RTIE W - ZTEKRE (AEZOXLFT
X TWBRE)) DEEEBREFEET D EHESNTEY . W - REAKEIXSI & E K

R HEEBERDHBE ThoTo B2 b5,

—Ji. BeRIEZ. MOLITHET D,

19057 A3 A ESTOWRE - fH3 - T3 - BEREIE, 19264F 12 A 31 AES FCILEE - 2¥ - T¥ - HEKR
FE/en, T3 & () LOBEASEEL TWD, 72, 191242 H 20 H B4 FokEE - AJLHEE - AHEK
Biik, 1926 4E 12 A 31 B EA FCIdbesE - A%E - AEFERE LRV, TAEEF] & TAHRETEE) L OFEIESYEL
W5,
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62k MROREIX, NPT 10 FFHICH D,
EHH (le Premier Ministre) 1%, BHIDOF DH HHA 1L, Y LEF - T
TT = ®A—  BF—OAREICA S, B OGD X TO5AITIE,
MOKRELY b 1 OEWMIEICH S,
KESEMEBOKKIL, WICHEKOMMICHLIAE 7 =x— T 7
T AT T2 RE FHOLEDDIMOSLENALE T D,

F1R, HBa4k, TLTHOOKROHENDL, 77— Fn— ¥ F—DOWELZFROH
NIF, 192612 H31 HES FTHEI&EHE, WE - FAKETHLH Y . KESHEFTE
BROFEETHLHY, BHTLboEEZXOND, HEL, I, 7T — - E/n—
T —OEEROE AU OE N RKRESHFTEZESOBRES JOEMHICHE L7263
b5,

m BHHIZ

AFETIE, KESEOBKBEZHET A2 E/ITESNT, KEOFRE & k4 28 L2,
PLBRIZlR R 722 2 2 REITTT (FR2B3H),

191926 4F 12 A 31 B E4%5 6 251%. Premier Ministre] & P] Z KX FTHRILLTWD, L2l # 1 & TIE Ipremier
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Development of Legal Norms on Marriage and Divorce in Cambodia (1)

[Research Notes]
Development of Legal Norms on Marriage and Divorce in Cambodia — The Civil

Code Between Foreign Inputs and Local Growth (1)*

KUONG Teilee™

Abstract

This research examines the development of Cambodian legislation on marriage and
divorce from the early 20th century to the latest codification of the family law under the 2007
Civil Code. The development is examined in three different legislative periods, namely the
codification of the early 20th century, the legislation in the late 1980s and most recently the
2007 codification. The analyses are mainly based on literal comparisons of the relevant legal
provisions and some contextual readings of these provisions taking into account the social,
cultural and political backgrounds against which these provisions were enacted. The research
will also seek to make distinctions between new standards introduced by foreign inputs and
local practices sustained by conservative efforts, during these legislative phases in the history
of developing a modern legal regime on family relations in Cambodia.

The research points to the nature of this one-century old revolution as a process which
started with limited introduction of western values in the early 20th century into the substantive
parts of the traditional marriage system, resulting in the insertion of a new concept of legal
legitimacy in addition to the traditional respects for social legitimacy of the institution of
marriage. More radical changes emerged only in the late 1980s with the promulgation of the
Law on Marriage and Family, which rebutted male domination and polygamy in defining the
family relationship in a socialist ideological context. Cambodia further incorporated
international norms with regard to decisions on child custody based on the principles of
“gender equality” and “the best interests of the child” into the new Civil Code of 2007, thus
inviting broader local reception of these new concepts and values as the emerging roots of
Cambodia’s family legal thoughts in the 21st century.

Contents

Introduction

Part 1 — Marriage

I . Overview of the Contemporary Law on Marriage in Cambodia

IT. Some Essential Features of the Civil Code in the Legal Historical Context

1. Voluntariness

* Part 11 of this research is scheduled to appear in the next volume of the ALB.

** Associate Professor, Centre for Asian Legal Exchange, Nagoya University.

69



Nagoya University Asian Law Bulletin Vol.1 (June 2016)

2. Marriageable Age
3. The Principle of Monogamy and Conditions for Remarriage
. Concluding Remarks

Introduction

Codification of the civil law in Cambodia started during the French colonial
period and has since gone through changes for almost one century. Throughout these
changes, there has been obvious reception of foreign legal thoughts and normative
standards, the latest being through the drafting of the new Civil Code in 2007 with
technical assistance from Japan. It is generally argued that the joint working group
methodology and continuous technical dialogues between Japanese and Cambodian
working group members involved in the drafting work helped secure the necessary local
inputs into the draft Code.> However, this statement only tells us the process in which
local inputs could be implanted into the drafting work despite its being technically led
by foreign experts. It does not tell us anything about the substance of these inputs. What
parts of the codification are derived from foreign knowledge and what represents the
local inputs? Neither does it tell us much about the origins of these local inputs. How
are these changes local in nature? How did they come about? Is there any legal basis for
their claim of being local as opposed to being just a different form of foreign transplants
funneled through local experts at the latest drafting of the 2007 Civil Code?

This research explores possible answers to these questions. It looks into some
provisions of the 2007 Code and compares them to the previous related laws to identify
the pre-2007 Cambodian norms and practices that finally found their way back to the
new Civil Code, with or without readjustments. The comparison will suggest how the
old elements have developed, or grown mature over time, to be accepted as locally
rooted concepts and practices in the civil law of the country in this 21% century.
However, the research is limited to provisions related to marriage and divorce of the

Civil Code. This choice of topic is indeed both the weakness and the strength of the

! Homma Yoshiko & Teilee Kuong, “Chapter 3 - Drafting the Civil and Civil Procedure Codes in Cambodia: History,
Achievements and Challenges”, Junseo Lee, et. al., Reforming the Private and Property Laws and Setting up the
Securities Market in Cambodia, KLRI, Seoul, Korea, pp.43-60.
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research. The narrow focus limits the representativeness of the research and does not
enable it to claim a generalization of the trends in the development of civil law in
Cambodia. But it does enable a more straightforward answer to the questions of local
inputs posed above for two reasons. First, family matters remain more domestic than
other issues covered by the Civil Code. Drafters are therefore presumed to have stronger
incentive to incorporate long-standing social and historical practices in family legal
relations than they would otherwise wish to do with provisions related to property or
contracts which might have been difficult areas to refuse external inputs, particularly in
the context of Cambodia, where market transformation and the take of globalization had
already taken place for more than one decades before the 2007 Civil Code was
promulgated. It is natural to presume that discontinuity of the past socialist or
Cambodian national economic system was inevitable as the best way to move the
marketization process forward. Local experiences of the past had to give in to foreign
knowledge and guidance in market related legal technicalities. But the incentive to do
so might have been less in designing legal provisions regulating family relations. Any
termination of long-standing social norms and practices in these relations might better
testify to the strong commitment of the local experts to discontinue local values or
practices that were considered no longer desirable. Second, the area of family law is not
completely isolated from global standard either. The development of international
human rights norms on women’s rights and the rights of the child in the second half of
the last century has been pushing many traditional legal norms and practices to change.
A focused review on the topic of woman’s legal position in the family and the society
and the topic of the best interests of the child, as they developed through different
historical phases, will clarify with vivid illustrations the ultimate level of interaction
between the conservative desire to preserve local custom and practices and the more
progressive willingness to accept global normative and legal challenges to some
time-honored family legal traditions.

For reasons mentioned above, this research will therefore mainly focus on the
situation of legal development in Cambodia regarding the regulation of marriage and
divorce, since the promulgation of the old Civil Code up till that of the 2007 Civil Code.
The paper will be divided into two parts — first on marriage and second on divorce.

General concluding remarks will appear at the end of the second part. With regard to the
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referential materials, the old Civil Code in particular is not available in English, whereas
the subsequent laws have been translated and published in unofficial English versions.
This research uses the Khmer version of the old Civil Code, as it was reproduced and
published by the Cambodian Ministry of Justice in 1967. The English translation of
selected provisions in the footnotes is made by the author for this research. However,
provisions in English of the 1989 Law on Marriage and Family are taken from the work
prepared by the Community Legal Education Center in Cambodia;? and those of the
2007 Civil Code are taken from the unofficial translation by JICA, with a few
modifications or revisions being included as the author thinks necessary.

The first part will mainly be about the law of marriage. It will be organized into
three sections, starting with a brief introduction of the 2007 Civil Code chapter on
marriage and its current status of implementation. The second section will examine
some essential features of the new Code as they have been transformed historically from
the earlier laws. It consists of four themes: voluntariness, marriageable age, the
principle of monogamy and conditions for remarriage; and, registration of marriage.

The last section is the conclusion of this part.

Part 1 — Marriage

I. Overview of the Contemporary Law on Marriage in Cambodia

The new Civil Code has a whole Chapter 3 in its Book 7 dealing with the issue of
marriage. It is divided into sections on formation of marriage, validity of marriage, the
matrimonial property system and divorce. They contain rather liberal provisions in the
Cambodian social context, paying much attention to the principle of private autonomy
of the parties in a marriage and the constitutional principle of equality before the law
and the principle of monogamy. Some of these features are new in the history of
Cambodian law in comparison with the old Civil Code and the 1989 Law on Family and
Marriage, and are products of gradual efforts to move towards more liberal standards in

defining family and social relationships. This part of the research will review these

2 Lindsay Harris & Phyllis Cox, Cambodian Marriage and Family Law, Cambodian Legal Textbook Series,
Community Legal Education Center, University of San Francisco School of Law, Cambodian Law and Democracy
Project, September 1996, pp-129-146.
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provisions, by comparing them with the previous laws to identify the extent to which
changes have taken place at the latest codification process in the early 2000s. However,
it is necessary to emphasize here that although the new Code has been enforced since
2011 by the promulgation of the Law on Implementation of the Civil Code, no data is
available yet to evaluate the actual situation of its application and enforcement.®> The
analyses are mainly based on the promulgated provisions, its innovative features in the
actual social context in which the current Civil Code has been drafted and is expected to
be applied.

To understand the previous laws, it is necessary to have a general view of the
historical and legal contexts related to formation of marriage in Cambodia. Although the
historical context can be traced back to many years or centuries before colonization of
the country by France in the second half of the 19" century, the review here will be
limited to the different legislative periods after a modern legal regime on marriage and
divorce had started with the promulgation of the old Civil Code. Codified under the
French colonial rule in 1920,* the old Civil Code reflected a certain aspects of
Cambodian society under the monarchical regimes up until the early 20" century.®
Marriage was not a matter to be all decided by the potential couples. Parents or
guardians had a very dominant role to play in determining the marriage of their children
or persons under their guardianship. The following section will sum up the historical
evolution of the concepts of voluntariness, legal age for marriage and the principle of
monopoly and the institution of a marriage registrar in three stages, namely the law
under the 20™ century monarchical regime, the socialist law which was technically in
force during the late 1980s, 1990s and 2000s, and the current system pursuant to the

entry into force of the new Civil Code.

% At the time of publishing this research, court cases in Cambodia have not been systematically compiled or used as
precedents in any recognizable form.

* The old Civil Code was promulgated in different stages. The first Book related to “Person” was promulgated in
1912 by a Royal Decree signed on November 20, 1911, whereas the remaining parts were promulgated in 1915 but
did not come into force until the issuance of a Royal Decree to that effect on February 25, 1920. For some details, see
Jean Imbert “Histoire des Institutions Khmeres”, Annales de la Faculte de Droit de Phnom-Penh, vol.2, Phnom-Penh,
1961, p.173.

% Itis generally argued that evidence of social and legal practices in pre-modern Cambodian society is weak and
under-documented. This research does not intend to argue otherwise but will mainly be based on findings reported by
French and other researchers since the 1960s. See Jean Imbert, “Histoire des Institutions Khmeres”, p.26; Jean
Morice, “Le Mariage et le statut familial de la femme au Cambodge”, Annales de la Faculte de Droit et des Sciences
Economiques de Phnom-Penh, vol.4, 1962, pp.137-138.
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IT. Some Essential Features of the Civil Code in the Legal Historical Context
1. Voluntariness

Although the old Civil Code stated that “marriage is a solemn contract between a
man and a woman...which they cannot arbitrarily dissolve”,® consents by the parents of
the man and the woman were required.” At the objections of the parents, the man and
the woman had to ask for the intervention of the head of the local commune to mediate
for a compromise.® If the parents retained their objections three months after the
intervention by the head of the local commune, the marriage could proceed even
without the consent of the parents.’

The provision that “marriage is a solemn contract between a man and a woman...
which they cannot arbitrarily dissolve” found its way into the 1989 Law on Marriage
and the Family. However, the requisite consent by the parents was not repeated in this
latter law. The autonomy of the potential couple to enter into a marital relationship was
therefore assured further in practice under this law,'° but the prohibition of arbitrariness
in dissolving the relationship as a matter of “contract” reflected a certain level of
restriction in terms of private autonomy in a normal “contractual relationship”.

The new Civil Code removes this legal implication, by not reintroducing this provision
into the chapter on marriage.™* The relevant section only defines the conditions under
which a “marriage” can be lawfully established.? Parental consent is not included in
these conditions. A normal contractual relationship between the potential couple
governs the provision on engagement. Article 944 of the new Code provides that

“engagement is established by the promise between a man and a woman of a future

® Article 114 of the old Civil Code. English translation by author.

” Article 133 of the old Civil Code.

& Article 134 of the old Civil Code.

° Article 135 of the old Civil Code.

10 Article 4 provided for the right of a man and woman reaching legal age to self-determine the marriage. No
compulsion or prevention was permitted as long as the marriage is in compliance with standards provided by the Law,
which provided for complaints against a marriage to be filed to the local authorities on certain grounds, such as a
same sex marriage, lack of legal age, insanity or marriage between relatives by blood, etc. See Articles 15-20 under
Section 11 of the 1989 Law.

1 However, as will be further analyzed in (11) below, this does not mean that the new Civil Code does not consider a
legally registered marriage a form of contractual relationship between a man and a woman. It is a special contractual
relationship which requires lawful conditions and State recognition, and cannot be concluded in the same way as the
normal contractual relationship which is based on personal will and consented rights and obligations of the parties.

12 Articles 948-957 of the new Civil Code.
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marriage and performance of the engagement ceremony”.®® Dissolution of the
engagement may be at will of the party but the other party may claim for loss or damage

within one year after the dissolution.

2. Marriageable Age

Definition of marriageable age has also changed along the three historical periods
under review here. The old Civil Code separated age of majority from marriageable age,
the former being set at 21** whereas the latter was set at 17 for man and 14 for
woman. ™

The 1989 Law did not have an explicit provision on the age of majority but set
the legal age for marriage at 20 for man and 18 for woman.’® It is not clear why man
and woman remained to have different marriageable age under the 1989 Law. It was
probably an attempt to follow the practice established by the old Civil Code, but with a
redefinition of higher marriageable ages."’

The new Civil Code gets rid of this difference between man and woman in
reaching ages of majority and marriage. A minor is defined as anybody under the age of
18, thereby setting the age of majority at 18 for all individuals.*® Then Article 948 of
the Code prohibits a man and a woman to get married before reaching the age of
majority, except for the case of a marriage in which one of the couple is a minor. When
one of the potential couple is a minor, the minor shall not be less than 16 years old and
the consent by at least one of his/her parents or guardian(s) is required.” If none of the
parents or the guardians consents to the marriage without justifiable ground, the minor
may request the court to issue a decision as an alternative.*® This is a clear deviation

from the old Civil Code, which gave recognition to the father’s dominant position in

13 Article 944 of the new Civil Code. English translation by author. Provision on engagement existed in the old Civil
Code (Articles 106-113) but not in the 1989 Law.

¥ Article 358 of the old Civil Code.

> Article 116 of the old Civil Code.

18 Articles 4 and 5 of the 1989 Law on Marriage and the Family.

17" Article 144 of the French Civil Code, before the 2006 amendment, defined the marriageable age for man at 18 and
for woman at 15. The Old Civil Code of Cambodia seemed to have simply adopted the same definitional approach as
the French Code in the early 20" century. However, its choice to confer Cambodian man and woman a one-year
earlier marriageable age than their French counterparts might have reflected the Cambodian choice of the time.

18 Article 17 of the new Civil Code. Article 144 of the French Civil Code was also amended to adopt the same single
marriageable age by Law # 2006-399 of 4 April 2006.

19 Articles 948 and 953(1)(2) of the new Civil Code.

20 Article 953(3) of the new Civil Code.
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authorizing marriage of a minor, not under 15 in the case of man and not under 12 in the
case of woman,”* if no consent could be reached between the father and the mother.?
No state institution had the right to authorize minor marriage under the old Civil Code
without the consent of the parent(s) or the guardian. The 1989 Law contained no
provision on the intervention by the state institutions either, regarding the parent’s
prohibition of children’s marriage. However, a complaint against minor couple’s
marriage could be sent to the local People’s Committee and further appealed to the local
People’s Court, which would also have the right to review the protests by potential
minor couples against such complaints.”® The implication here was that a minor had the
right to challenge any official complaints against their marriage at the local People’s
Committee or the local court. It opened up a window for state institution to intervene.

The 2007 Code moves one step further in this direction.

3. The Principle of Monogamy and Conditions for Remarriage

The old Civil Code adopted the practice of polygamy wherein woman was
allowed to have only one husband® but man was allowed to have several wives.® This
apparently was local resistance to the normative provision on monogamy of the French
Civil Code during that time. Although it is not clear whether polygamy was the norm
governing the ancient Khmer society in general, it has been found that the monarchs
were polygamous partly for the purpose of uniting different powerful families and
different parts of the kingdom, “thereby binding together outlying parts of the
empire”.2

Polygamy was then denounced by the 1989 Law, which prohibited a person (man

or woman) who was bound by a not-yet-dissolved prior marriage from entering into

2L Article 125-126 of the old Civil Code.

22 This provision was also similar to Article 148 of the French Code at that time, before the latter was amended in
1933 to provide for presumed consent in case of disagreement between the father and the mother. See Le Code civil
francais — Evolution des textes depuis 1804, Dalloz, Paris, 2000, p.68. The amendment was arguably to ensure that
consent by either the father or the mother would suffice for the minor to get married. See F.H. Lawson, A.E. Anton,
L.Neville Brown, Amos and Walton’s Introduction to French Law, 3™ edition, Oxford, 1967 (reprinted 1969), p.60,
also at footnote # 4.

28 Articles 16-18 of the 1989 Law.

2+ Article 140 of the old Civil Code.

% Article 141 of the old Civil Code.

% Judy L. Ledgerwood, “Khmer Kinship: The Matriliny/Matriarchy Myth”, Journal of Anthropological Research,
vol.51, 1995, p.250; Sachchidanand Sahai, Les Institutions Politiques et L’Organisation Administrative du Cambodge
Ancien, Ecole Francaise d’Extreme-Orient, Paris, 1970, pp.48-49.
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another new marriage.”” The new Civil Code continues to adopt the principle of
monogamy by stating that a person who has a spouse shall not marry again. The person
having a spouse can only marry again after the prior marriage has been dissolved or a
divorce with the previous spouse has been completed. However, a woman is not
allowed to remarry before the passage of 120 days after the previous marriage has been
dissolved or void. This is a much shorter period comparing to the previous provisions of
the old Civil Code and the 1989 Law.?® This restriction would be lifted if the woman
had been pregnant before the previous marriage became dissolved or void and has
delivered the baby; or, if she has obtained a medical certification to testify that she was

not pregnant.”®

4. Registration of Marriage

Article 955 of the new Civil Code provides that “a marriage shall come into effect
by virtue of notification, public notice, conclusion of marriage contract in the presence
of the registrar and marriage registration”.® It is presumed that any marriage not going
through this process will have no legal effect under the present Code. The notification is
submitted to, and public notice is posted at, the local administrative office having
jurisdiction over the area where the bride resides. This has become a serious conceptual
challenge for the traditional Cambodian society, as most of married couples during the
previous regimes did not go through this legalization process.®* What defined a socially

legitimate marriage was a wedding ceremony to be organized under the name of the

27 Article 6 and 24 of the 1989 Law. A similar provision already existed in Article 147 of the French Civil Code.

28 Article 245 of the old Civil Code set the period at 10 months whereas Article 9 of the 1989 Law redefined that
period to be 300 days.

2% Article 950 of the new Civil Code.

% The detail procedures are stipulated in a Sub-Decree No.103 on Civil Status (Civil Registration) issued by the
Royal Government of Cambodia on December 29, 2000.

%1 This is particular serious for couples married under the Khmer Rouge regime between 1975 and 1979. There was
no registration process during those days, but their de facto relationship as husbands and wives continued afterwards.
In addition, the legal requirement of marriage registration was ambiguous between the subsequent period of 1979 and
1989 when the Law on Marriage and Family was adopted to require legitimization of marriage by registration with
the local authority. However, it has also been frequently reported that many men and women living in the rural areas
continued to get married without taking into serous account the legal requirement of registration, but mainly with
approvals from the parents or guardians, including in cases of international marriage. See for example the Cambodian
NGO Committee on CEDAW, Shadow Report 2013 Assessing Government of Cambodia’s Progress in Implementing
the United Nations Convention on the Elimination of All Forms of Discrimination Against Women, pp.37-39; Dorine
Van Der Keur, “Legal and Gender Issues of Marriage and Divorce in Cambodia”, Cambodian Law and Policy
Journal, Vol2, July 2014, p.16.
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parents, guardians or elderly persons standing as the patron(s) of the couple, and the
subsequent de facto cohabitation of the couple. But now, the mere organization of a
wedding ceremony to be followed by de facto cohabitation of a couple does not result in
sufficient legal effect for the purpose of application of the Civil Code. De facto
cohabitation of a couple is now referred to as illegitimate marital relationship of which
the legal effect is explicitly denied as a result of the provisions of Articles 958(2), which
states that a marriage shall be treated as void “where the parties do not effect
notification, public notice, conclusion of the contract of marriage or registration
thereof”.

Provisions on registration of marriage also existed in the old Civil Code, but in a
more complicated form due to the parallel elements of a legitimation system by means
of marriage registration and a legally sanctioned polygamy value. Legitimacy of
marriage was therefore divided into two classes.* Class one legitimacy was recognized
for the marriage with the first wife, whereas the subsequent marriages with the second
and other wives were considered legitimate only under the second class.** The different
classes of legitimacy implied different legal effects.*® Despite the fact that socially or in
a family, a marriage could take place only with the blessing and approval of the parents
or guardians of the potential couple, the old Civil Code attempted to draw a technical
line separating this social or cultural legitimacy of a marriage from the concept of legal
legitimacy. Any marriage which had not been notified to the public and not been filed to

the local registrar for registration was considered invalid under Articles 138 and 159.%

32 Article 958(2) of the new Civil Code. See also The Civil Code Part 6, a textbook in Khmer prepared in March
2012, by the working group of legal professionals including potential trainers at the Royal Academic for Training of
Judges, supported by JICA and the Japanese Ministry of Justice, p.26.

3 Article 139: “There are two kinds of marriage. They are marriage of first (class) legitimacy and marriage of
second (class) legitimacy”.

3 Article 142: “Legal cohabitation which a man enters into for the first time shall be considered having first (class)
legitimacy. Other cohabitations shall be considered having second (class) legitimacy”.

% One of these differences was reflected in the portion of property to be given to the wives as a result of divorce not
caused by their own faults. The first wife could be given one half of the properties acquired through joint efforts
between the husband and the wife. Those included property acquired through work, management of family assets, or
profits in the forms of interests or returns from an investment using the capital of the husband or the wife. However,
the second wife could only claim back her original assets, but not any portion of the common assets. Cf. Articles 252
and 254 of the old Civil Code. The other differential treatment existed with regard to succession of the assets from the
deceased husband. The first wife would enjoy priority over the subsequent wives. Cf. Articles 497-498.

% Article 138: “Marriage is not the ceremony in conformity with religious rules or tradition, but the only fact of a
man and a woman declaring in public that they both agree to conclude a contract of husband and wife”.

Article 159: “Any marriage which has not been filed to a registrar to register in the marriage registration shall be
considered invalid. This means there has not been a marriage or that the marriage will not need to be filed to the court
for revocation”.
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Public notification in this context meant notification of the information on the
would-be-marriage to the public. The notification had to be done in front of the registrar
at the place where the bride resided and the marriage had to be registered as determined
by the provisions of the old Civil Code.®” The legitimization process therefore
consisted of at least two important components - notification in public and registration
at the registrar’s. Article 183 stipulated that, although a marriage which had not been
notified to the public in advance could not be revoked, the registrar who allowed the
marriage to take place shall be fined an amount of 20 to 100 riels by the court.*® The
provision was apparently quite ambiguous. It was not clear whether “posting of
notification” here referred literally to the act of notification, or it meant something
beyond notification so as to include also the component of registration of a marriage
into the official record. Would the registrar be fined only when he/she had failed to post
the notice or when he/she had failed both to post the notice and to register the marriage.
The related question would then also be why Article 183 emphasized on the issue of
irrevocability of an unnotified marriage. Could it have meant that the unnotified
marriage, either registered or unregistered, could not be revoked because it had been
invalid from the very beginning under Article 159. Or, could it have meant that a
registered marriage which had not been notified in advance to the public would be valid
and could not be revoked, since the fault was the registrar’s. Hence the disciplinary
fines of 20-100 riels regardless of any other conditions such as negligence or intention.
However, it would sound a bit mysterious to conclude that a registrar would be
subjected to administrative discipline for his/her failure to notify in public a potential
marriage but not for his/her failure to register the marriage in the official record. Any
answers to these questions related to the old Civil Code apparently do not serve
practical purpose, but they would be essential for understanding more accurately the
concept of legal legitimacy that the old Civil Code attempted to introduce into the
Cambodian society with regard to marriage and family-building during the early 20"
century.

A child born out of the illegitimate marriage was accordingly considered

%" The second paragraph of Article 138 (sic) (it should have been Article 137) and the second paragraph of Article
138.

% Article 183 of the old Civil Code: “A marriage that took place without prior posting of notification in conformity
with the law may not be revoked. But the registrar who let this marriage take place shall be fined by the misdemeanor
court from 20 to 100 riels”.
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illegitimate child.** The couple would then need to claim their parenthood in front of
the registrar at the time of the child-birth certification. If only one of the parents did so,
the child would be considered having only a single parent.** However, there was no
differentiation as to the right of legitimate and illegitimate children to succession. The
effect of an illegitimate marriage would therefore have real impacts mainly upon the
couple concerned, particularly the wife when she had to confront any other wife/wives

who could be married legitimately by the husband under the polygamy system.

IIl. Concluding Summary

Modernization of law on marriage introduced during the colonial period in
Cambodia initiated some changes that have important social and cultural implications
until today. But it was far from being radical in many aspects. On issues of substance,
such as voluntariness, marriageable age and polygamy vs. monogamy, the old Civil
Code took a rather cautious approach. The change only became radical after the havocs
of the destructions in the 1970s and 1980s, when traditional sense of morality and social
values up till the Khmer Rouge period, such as polygamy and male domination, were
subject to denial and contempt. But on the issue of institutional legitimization of
marriage, the approach taken by the old Civil Code was more resolute with a view to
importing a westernized concept of legal legitimacy as opposed to the pre-existing
concept of social and cultural legitimacy sanctioned by the hierarchical order of a
paternalistic family structure. Disciplinary measures were introduced presumably to
pressure the state agents to promote this new legal legitimation but it has been quite
unclear as to the real impacts of these measures. However, the legitimization procedures
of the early 20™ century, consisting of public notification and official registration, also
became irrelevant at the peak of the civil war when the ordinary administrative function

of the state was seriously hampered. They only came back after the 1989 Law on

% Article 279: “An illegitimate child is one born by a father and a mother who built a family tie together without
being married in conformity with the law”.

0 Articles 280 and 281 of the old Civil Code.

Acrticle 280: “When the father and the mother who did not married in conformity with the law claim any child to be
theirs with certainty in front of the registrar at the time of birth certification, the father and the mother shall be
considered the parents of the child”.

Article 281: “If only the mother or the father makes the claim alone, the illegitimate child shall be considered the
child of the claimant alone”.
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Marriage and the Family and the Sub-decree no.103 of December 2000*" were enacted,
and further found their way into the new Civil Code in 2007.

1 Subdecree #103 on Registrar issued by the Royal Government on December 29, 2000, defining the competent
authorities and the basic procedures in registering birth, marriage and death in the Kingdom of Cambodia.
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Abstract

This research paper aims to shed further light on the education methods which are used
while assessing the Japanese language writing skills of foreign students enrolled in the
Research and Education Center for Japanese Law (CJL). The present study is based on
qualitative analysis of how two law lecturers with different backgrounds (one, a researcher
with a theory based background, and the other a practicing lawyer) rated short essay responses
for the Examination for Japanese University Admission for International Students by three
Cambodian students who had studied in CJL for one and a half years. The law lecturers were
firstly asked to conduct an assessment of the essays while thinking out loud. After this
evaluation had been carried out, a stimulated recall method was used in combination with a
semi-structured interview and the speech protocols were collected. The speech protocols were
analyzed though the Steps for Coding and Theorization (SCAT) approach. The results were
coded into seven common categories: relative evaluation, conscious division of labor based on
difference of expertise, suitability of written response, importance of structure, logical
consistency, authenticity of information, and self-meta-assessment. Through this experimental
study, it has been possible to gain some insight from an analysis of the story lines and
theoretical description of what is sought from a Japanese language instructor when working
with law lecturers.
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Indonesia’s New Copyright Law and its problem
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A v RR T TRIEZERHEL & £ ORRRE
Indonesia’s New Copyright Law and its problem
o H= 2T
SHINCHI Masayuki

Abstract

On 16 October 2014, to improve and update the copyright regime, Indonesia
implemented a new Copyright Law, i.e. Law No.28 of 2014 on Copyright (undang-undang No.
28 tahun 2014 tentang Hak Cipta). It is the amendment of the old one, i.e. Law No.19 of
2002 on Copyright (undang-undang No. 19 tahun 2002 tentang Hak Cipta). The new
copyright law seeks to improve the effectiveness of Indonesia’s copyright system
comprehensively.

The new legislation provides a range of new provisions including; the rearrangement of
concepts of ‘copyrights’, the clarification of the scope of the economic rights of an author or
copyright holder, introducing ‘landlord liability’, extending the duration of copyright
protection, the establishment of the collective management organization, the protection of
traditional and cultural expressions, the establishment of the online application system, and so
on. The changes introduced by the new copyright law are generally favorable to an author or
copyright holder.

But at the same time, there are still some problems about the new law and the intellectual
property law system in indonesia. The first is the problem of the law enforcement. The second
is the lack of public awareness of the protection of copyright in indonesia. The third is the
slowness of implementing detailed regulations (peraturan pelaksanaan).
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TSN OERFIKRTE0 4 L7257 (B 885 2 o),

5 http//inet.detik.com/read/2007/04/27/100250/773392/399/jual-cd-bajakan-mal-bakal-didenda-rp-5-miliar
“Jual CD Bajakan, Mal Bakal Didenda Rp 5 Miliar.”  (2015.5.30 7 7 & %)
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6. PR B = DFENEMER IR L

A ¥ R T FEEREEZ, RIS UCAITERICEEMED B BhAICRAET 5 L ) L
EFIZTZoTND (BB 1 5). 6o T, BEILEMEMEL OEEMEMEEL S 572D 08T
X720y (BB 64 45 2 1) | FEE UTEFHEE DNE =2 1T 272010, FEM%
BEA D ENTE D, EBEICEL T, SUEEZ, B/ RHOHS | LopiE s LT
Anbnde I XUI#N DO DIEEORE L MEE EEERERT D Z RN TE Atk
HEL (655), LirL, Z0Okd7%n I UIMEREN, EEHEORESRIOEEY
ELTHPEESN TN (BBA15R, $425%), FEWE L TRES LD D ENITHON
TIEH L TIE AR,

7. BVEHER RO 1 I

WIEEIL, BAHEES 27 & (secara elektronik) i@ U 7= F/EMER KA RO TWD (5
66 5555 2 H) . ZOETHFEY AT AE, BB AMEE M ERSICE Y, 2014 4 A
MASREZLDOTHDE BT =744 Mok, BFHES 2T L8 EA SN HIY
. ERNEEY &EBBHEOREYOBGEOFEEEZXL Z L THHEINTEY, £,
FEMEBERE I OWTIX, FERITEEEE L2 T4 VI U AT A BB S v Tn
HEDZLETHD, ZOBTHEY AT KL, A1, FEFF. PSS o f R PEHED ik
HEEICbEH SN b L FRINS,

8. v T A MNREEXK

FoTAMREICEHLT, A ¥ =Xy hEOREI T YA bDT 7 ARET
0y 7T OMERE A v KR T IBEHEHRE IR LT 53 A REA B S vz (58 55 55
3IH), LL., 778 x%27my /35 HEFICHONTE, EETIEHLNICR>TW
Tzsh MDA Z fF 7T e ey, F-FRAEREEHEE Tid, 2012 48, BRIZIEE
Zyrn— ROJREYERER SN TWD 2, SRIOWIEETIE, (X —Fxy b TOXY
u— FREEECBE 4 2 BUE IR b e o T,

9. T, FVEHE OMHERIIRE

CIEIEIE, ERE, HARBAGR, B D F A EME & | F A SUTEEMEE 23529 (jual  putus)

6 http://www.dgip.go.id/hak-cipta (2015.5.25 7 7 & X)
7 https://e-hakcipta.dgip.go.id/peringatan (2015.5.25 7 7 & )
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TER T IZREIE T D 2T D T IR 6 25 Hf%il L 7= CL Y B RN
EFICR SN D §EOMEZITV, FEEELEOHEMRELZ X 728 £ HIR%Z 0I5
TN R AT A | RIBRIC 25 4R L 72 RESC, UE RN FIET TR S ND Z L &
7otz (5518 5R),

10. (EREMLRDKIE

SIEE T, FEWMEFEHMA (jaminan fidusia) OXR ERD Z ENTE D LS
hie GB16 &3, F4H), Eitlbix, FEEEEZ I AL v 7R EDTZDITIEMT
ZXHHETHDEEBEZONDD, ARIOWMIETIZRIIOLAEHERICE . Z O
Xehote, Fiz, Bt TE 2 EEMOFPICHIRIL S D DO T b RERIZH &9
TlE7Ze vy,

FAEHEOGFEHARICEI L TiX, E5E# AR (Undang-undang No.42 tahun 1999 tentang
Jaminan Fidusia) 723 &5 LB 2 b L0, FiEICEE L COMERGZ: &, £72%
K OFEHIEZ > T D, FEHEICE T 2 A5 OEASIC OV T, 4% OEEH
EREZ AR B2,

11, PREERI B DK

PRAE SN D EEDINILR SV EEMIT ST 1 v 7 FZ T AT E O F— 7 ZifEdm (55
40 25755 11 j) ° BRI S LR BLOFIRR, I, Ml 2 UTETE (840 5% 1 o),
BB SACIERBL O A Y O FAAEROEY EA05KEL1Hq ., ©7 47 —A5 (540 5%
FL1HED) NEENDLLIIToT,

— ., RE SN VEEY & LC, T Lo RERRO T 2 72O 72 AIE S d,
HLL I LOVELZHNETHETORELZET a2, W3 (5B415kc) |

(RS IRB S RV ] (Bidl5ce) DETTZ TN o 72,

12. &0

HEFNR F T BRI DN T, #1721 TEEVEHERRA T &) (2R3 2 1R E B L
(%5 113 %ﬁ’% ATH, 116554, 17T E3TH, B U8 LFE 2H), A 10 FD#

8 B XU, A ¥ R T OMREFICRIT 2EREHIBT 2 20 RIL, @a. B e BHOT o 2 flHD & RN

SINTNDEIN, ZO%REOIKEAPARGEXOMEI 2 r—AThD EEZXBND,

INRT 4 w7 EE, VY VIR GRS OZETHY, VY UVEHE BIEIND, IHETH, T 4 v
TITEFHEDRERN R TH 7228 (IBIESF 12 51) . IBETHE, EENEYbah/="T + v 7 (Batik yang dibuat

secara konvensional) THo7-DIZxF LT, IEETIE, BHARBEAT 4 v 7 OFF— 7 PRENG L 2> T D EN

Rien (5405 AFEER),
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TR NI E 0 BA T OSERBENAZ o 7’:0
F7-. ZEMEREIL. A RIOSIE Tl o EnH B BEMEEIE. L0 MEITITHER
%m5®&%ﬁﬁﬁgk&ok(%umﬂlﬁ

13. PEEEIT H RO X i O FVEHE

[HEEAEHMEVE T Clk, PE¥EEIE B (tujuan desain industri) THW 545 Xif (gambar)
TEFHERGE DR G BERAA STV e dy (IHEES 12 455 1 11 f AR . SEE T
L STV R, 65T, EXEIEHBTHWDMmEIZE L CEFHEREL kT2
ZEMARETHD LHEESND,

14. {=HEAISCE 25 (Ekspresi Budaya Tradisional: EBT) {#i#

AV RRU T, BRICSERRERUEE A L TR Y, TOEMNREICH > TL, i
A& 0 BEMEIRICZ OBEN 2 SN TE -, [BIETIE, F36H [FHEERHOEEY 2B
WCHL0E LI O BAEIHE STV ey, UEE T, ML L7oE (5% [E# S
N D IEHBI SULRIRBL L O E 1) AT bl

2L, IHETIE DEEN T3UE ) B FHEEIC LD IREDR L e > Tz (H
EE 10558 11H) | WEETIHEIBRERTWS, BB L UL, HETIE (74—2 0
7 (folklore) K O'EED /L& #E (Hasil Kebudayaan Rakyat) | & RE STV, Zh
HIZEZ, BIAEWIPO %5, EFE 7 +—7 A THWOHIL TS MaHASUERZRBL (ekspresi
budaya tradisional) | 2t Bz,

F7oLIBETIE, T7 4 —2 1 7 (folklore) & ONE R D SU{L& £ (Hasil Kebudayaan Rakyat) |
ICOWTIE, BfERERN R, BERFIAEF LR TWHICT E o i, WIEEIC
BOWTHRETH Y . P ROFRIAEFRICEOHARERIIFETET, 7272 UK
AR OEEBIR T LN TWDHET ThoTz, - T, EBEoEMH I CRIEMNE
CoHAaEES 555,

10 gk (OB 95 4. PERBIEIE (OF 54 455 3 1) . Frfik (35 133 40) . BRI (5 17 48 2 1) . ERIERK

BoiEax atis (B 42 455 3 1),

U EHRSUEMRBLE, Bk 7 +—2 a7 (folklore) &, 1ZEFRFETHOLNL TS, LL, 74— a7 &iX

WEEoTLD, RBAOLDEA A—VEELL0) Z LT, TFETEEEZ 4 —F7 AIBVWThH, 71— n

7 OEBL (Expressions of Folklore) | X% Ma#AI U LAYZEL (Traditional cultural expressions) | &9 fFED A

NWHNTEY, ZRUHKEST2bDTHDHEB I LND,

2 HETIEHERAIE LT, a. KEE BROF, blﬂE@%&U‘{E?‘E@% IZRHEHE, ¢ EROEY K OMBHALE

Bk, dARE, XL B, BYA 7 i, FLEM, KE, BRI K OGHRED 2 £ OEMEL B ZET Hh T

Wz,

13708, SEIRIZE T DEMSUERTIC T 2 BRI O EIE, WIPO %, EE7 +—F A THWOLR TS D
DIZHEEPLL TV 5, BlziE, WIPOIZEBIT D7+ —27 a7 ORBOEMEENL, KE 42020, O
12 & 538 verbal expressions (FE&f., 1B5FKE’J7L£.§’<°7L£%7L£7C 7). @ 4D FK B musical expressions (Fa%, %),

@FTENIC & 5 # Bl expressions by action U=HE MR, HEl, BXOEWWFIES), @ OB tangible expressions
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ZOM, 38 FKH 3 HETIE, MEHBSUEMRELZ E 9 544 (masyarakat
pengembannya) | OIFEZRIFEE L TWD2, R L T, TN ED LS kil E7-1%
HEHZRT O, XEFRTHLH LN INTIIW ARV, T a1 bR BLO R
B L TIE, 38 5B AHT FEMITBR CED D] LS THEY, 5% Ol R EH
VARY S AW

V. 3% & &

B, A v RRUTIRIER R RE R AT CE IR, — I CEEHEEZII LD L
T2 A BELERI O E 22 58 & . TSR DML A L SN TE R, L
SOb, ERNIZEWTIL DVD ZI1E LD & T 5B R2MERTSEAH D . 20 X 5 2tk
Tl NEREDA » RRUT ~OEEIZHREN D H1-D7E, ZOEWT, sEMEO#H
BEREWEDO —RE LT, SHROERETIRERERZAL NS ES AL,

—J7 . WERGIZ LD ENRE~OREL, FRTERWIZERE W, Fl2IE, MK
DVD (2 X 2K DBBEICAER 6 KL ETIGE L BEKREOHEERNTH S Z & biEfsh
TWBM, LRI, MRS OBIET, ENEE, V7 FNEEDOBRICHL~A T ADE
BEEZ TR, HHRELZHRSES 28T, CROMEBEEORERAZXY | [ENRE
DFRERCHU DM Z T2 L VI ERTH, ARIOEETEZZHALTNDLTHS D

15

o

SRROYETIX, ML T, FEE, FFEEEFORELER LR BRI LS
DN, SHOEIEMHERE, BEEHZD o TEL, WS O0§ES LA T 5, &fE5o
AEIC OV T, BEICHTHEI T TV 2 DT, RZRICKE < [ TOREIC OV Tl
TEEW,

LIS, BEEREICHT I 74 —2A A N EOBEND D, 12 & 2ENEKSh
72 & LTh, EOFEND M CTHRMICEH SR T IUZERB Z2WVIZE LY, A 2 KX
T OHMEMEICBE LT, EOZ T4 =X A MIMERH L Z L iX, EAENLE
FIZHS THEMINTELZATH D,

B AT L E OB CEEOFREMTONATH, 2RIZ N2 b O THEZICITEE
WEIRAR 2 AR 58 STV DRI, BFMR D IBREN TE o, MBOEE LT 5720121,
ToEHIT, BHL BE, VT N T =7 OEE R GBI OB 21T 5 7210 TR <

G, fz. WAL MR, 773y 4, BYA 7, KL, @8, Ta. 1A, filgh, TXAZA0 I—Xy b
AL, BRA, BEMH) Lo TS,

14 http://bisnis.liputan6.com/read/2235263/negara-rugi-rp-6-triliun-gara-gara-mafia-dvd-bajakan “Negara Rugi
Rp 6 Triliun Gara-gara Mafia DVD Bajakan” (2015.5.31 7 7 & %)
http://www.republika.co.id/berita/trendtek/elektronika/13/06/19/mon6ti-pembajakan-software-semakin-mengkh
awatirkan (2015.5.31 7 7 £ R)
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RS R ORHE, Wid/L— FOEWEOH RO EETH D, £OTOITITEERL, BE.
e, BB WoTem v T — AR MO LB & M ER R CREE T & D
WL L TV BERH BT 5,

2O LE LT, EROMICEFEHEREDEFRPIREHDE > TR LN ERHT
Lo, MRS OILEIL., Zh o EROFEFEMHEREICKTT 2 EMRORINCERT 5 & 2
AHHREW, FE, GFf7eA v FRUTREOBNT T, FEREBEML>oH 0 | [
BENRIFHNCE DR > TE RS H DN, SOEEMITH S, E8, BRE, F—AHY 7
b 2 a—2 Y7 Mo EOWBIRA ., KRS L TRIELY a vy B 77—V ETIR
FTENTWS, ZHUFEWANE, ThETOFEENRHL VNI ZLTHY ., ERNEE
FIZL o THIE, RIEZIZERMOME, ZEMNRERFHIITZ > T RN ENS Z
ETHdH D,

1o T, FEFHEDLREDERITIEBEF ORISR D D12 L) T & AARZR R L
felr, FEHEICKT AEROE#EZN LSELZENEETH D, TOOICIE, FHIFHE
TR ETEA R M EAB U T, ERIITMIEA~DWH I /O T . BREEE ITITFEEME
FEKICET AIROBERE SO D &0 ) HGERERIEE 2, A > N30 7 G2
(IAP) 72 CBIfRHIA L 171 L C, BUNFAEY #lAHT T 2 EBBETHA I,

BIOFELE LT, BERMA OIS E T b5, Brey (Peraturan Pemerintah) . Kt
fH4 (Keputusan Presiden) . 44 (Keputusan Menteri) 72 & fii {75751 (Peraturan Pelaksanaan)
MHIE SN WA, UESCOBEITER AR L2, TRITRIOFEN > £ EE 2R
WL TSIEBETORE - FHEL/TE LTS OB T, 1> RR2 7 TR
ST, EPEEARE R, EBREOEHZD o TRELZ E 7237 —A0L 0, KRl
FEIZBWTH, 2L OREIZOWCEEMITHITHAI TED S L ENTWn5b (F44 5% 4
TH, SH534RH 2, HO6SM 2, 735K, HTI55. HITHR. HT195%. H665K%6
T, 25 93 58) , EIE O A THLANE 2 FLUNICIRE SN D Z &2 2> TV D8 (5 125 58) |
&V DT 5 B MR SUERREL BT 2MANC DWW TiE, FIEBIR B ESE L TR0,
ZORIEITY RN PHRIN D, REEENEIEEZ LD, BASNIZTRTOM
FA DN EONREBET D2 2B 2N E. T ORATRAIOFERRIZ 230> T D Lo THilE Tl
7200
WIS E L RBOEED ECHEFTREEZ ik L, A & RO TIZ8T 5 HB M PEMECR
HEOBRBEUGEICAIT CORRMRIEE & 720 | BUESIEMEEDNE A TV D RRFECRsE L
7R EMOIERIZ L, ZOTWAMBBIE B NDL Z EEMIF L, ek, AR, WEEO
BUE OB 2 ERITBIT T 212 EOed, SRIOYIEIZE > 72k, WEDOHRICH D
BOREICBE L TX, MAUD THET L TETH D,

16 M5 L EHMEERRR S L LIELIZRER SN LA THD, =74 —A A2 MDD AMOE K,
Wo~OHEFEHLIFETH S,
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Editorial Board

1. Objectives of the Bulletin
The Bulletin aims to contribute to the development of academic research on topics related to law and politics of countries in Asia,
legal and rule of law development assistance, and Japanese language for social sciences, creating opportunities for publishing
research and sharing information in the relevant fields.

2. Eligible Submitters

Eligible submitters are confined to the following:
Faculty members and researchers of the Nagoya University Graduate School of Law and Center for Asian Legal Exchange
CALE visiting scholars, CALE post-doctoral researchers, and CALE graduate affiliates
Graduate students affiliated to the Graduate School of Law (publication approval by the academic advisor is required)
Others as qualified by the editorial board

3. Categories of Articles
The Bulletin publishes research findings related to the fields listed in section 1 above, in the forms of research articles, research
notes, case analyses, book reviews, documentation and book introductions.
In addition, proceedings of annual conference on “Legal Assistance Studies” will also be published in designated columns.

4. Language
Articles may be published either in Japanese or English.

5. Length

(1) For submission in Japanese, a research article shall be of about 20,000 characters. A research note or other types of articles shall
be of about 10,000 characters. For submission in English, a research article shall be of about 8,000 words. A research note or
other types of articles shall be of about 4,000 words. (These lengths are inclusive of graphics, footnotes and bibliography)

(2) For reasons deemed by the editorial board to be substantively relevant to the revelation of valuable data or documents, a research
note etc. may be published up to the length of 20,000 characters in Japanese or 8,000 words in English.

(3) There is no length limits for records or proceedings related to a research report.

6. Abstract in English
Notwithstanding the language of the submission, a research article or a research note must be accompanied by a 300 words abstract
in English.

7. Instructions to Authors
Instructions to authors regarding the preparation of the manuscript are detailed in a separate notice.

8.  Submission Process

(1) Authors are requested to submit the full paper to the editorial board (email address cale-publication@law.nagoya-u.ac.jp) three
months before the publication date;

(2) Authors must notify the editorial board of the title and category of article (i.e., research article or research note, etc.) and the
approximate number of characters/words two weeks before submission of the full paper;

(3) The full paper is required to be complete and not-yet published elsewhere.

9. Peer-Review Process

(1)  The full paper will be published only after having gone through deliberations by the editorial board.

(2) The editorial board may decide to appoint either one or two referees to review the submitted paper, taking into consideration its
contents and theme(s) etc.

(3) The editorial board will decide on acceptance or rejection of the submission based on any comments made by the referee(s). The
final decision will be notified to the author by email.

10. Revisions
The author is allowed to revise only the first draft of the full paper. However, as a matter of principle, any major revisions or
additions even to the first draft are not acceptable.

11. Publication

(1) The Bulletin is published twice every year (end of September and end of March). The first volume will be published on
September 30, 2015.

(2) The Bulletin is published in PDF form on the website of the Center for Asian Legal Exchange.
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Editorial Board

1. The articles must be written either in Japanese or English. In case other languages, characters or phonetic symbols need to be
used, the author is advised to consult with the editorial board in advance.

2. In principle, the scripts to be published are written in horizontal alignment.

3. A research article must be of about 20,000 characters in Japanese or about 8,000 words in English, whereas other types of
articles (such as a research note or book review, etc.) shall be of about 10,000 characters in Japanese or about 4,000 words in
English. These lengths are inclusive of graphics, footnotes and bibliography. Numbers written in half-width alphanumeric form
will be counted as 0.5 character or word.

4. The title of the paper, the full name and affiliation of the author should be written on the first page of the submission. The text
should start from the second page.

5. Heading and subheadings are expected to adopt the following orders:

Chapter =1, 11, I, ...
Section-1,2, 3, ...
Paragraph — (1), (2), (3), ...
Clause - (a), (b), (c), ...

6. The paper should be in principle written in Microsoft Word. In case of different software being used, the author must consult
with the editorial board in advance.

7. The page layout of the article must conform with the following details:

(1) Paper size: A4

(2) Margins: 35mm (top) and 30mm (bottom, left and right)

(3) Number of characters and lines: (For Japanese) horizontally 40 characters on each line and vertically 35 lines; (For English) 32
lines.

(4) Word size: 10.5 pt (Japanese); 12 pt (English).

(5) Word font: MS Mincho (Japanese); Times New Roman (English).

8. Notes should be set as follows:
(1) Footnotes at the end of the relevant pages, not endnotes.
(2) Word size: 8 pt (Japanese); 9 pt (English).
(3) Word font: Consistent with the main text.

9. Authors should feel free to prepare the bibliography following the style which they are familiar with. However, the editorial
board reserves the right to do adjustments as may be necessary in editing.

10.  Graphics, pictures or tables should be submitted in a separate file. Captions for these graphics, pictures or tables should be
properly numbered with specific indication of the place to which they are expected to belong in the final published version.

11.  Authors are required to submit a 300-word abstract in English, in case the submission is a research article or a research note.
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ARUBEONIZHREDOTBLH AHLINTCELETIOTIE WECBIDOT O TNLES T4
TIVT ILICREETLT7 7 ~YERIRL, 2015 F 12 A 31 BIZIZTASEAN & F KRR JAVK LS
NELE, 2OLW R RDOIREFEIZH T, ALB (Asian Law Bulletin) D 8 Tl %3 2 22 3 TEEL
72D INETD 20 ARFICHELLE ERRFTIVTHEBEH 7o 27 2 W EESELE
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